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ABSTRACT 

Legal ethics complaints have been filed against several of the high-ranking 

lawyers in the Trump Administration, often in their home states. While individ-

ual complaints have caught the public eye, the collective movement to use legal 

ethics to resist Trumpism has escaped attention. This is not altogether surpris-

ing: legal ethics rules have not historically been an attractive tool for political 

change. Perhaps, desperate times have called for desperate measures. 

This “Ethics Resistance” will face significant opposing forces. Legal ethics 

complaints seldom result in punishment. Further, the agencies that are asked to 

investigate these high-profile and controversial matters will not be eager to 

leave their comfort zones; they are accustomed to complaints from clients who 

are unhappy with their lawyers over straightforward matters like unreturned 

phone calls or high fees. There will also be loud dissenting voices from those 

who will see the movement as the weaponization of a tool designed for the mod-

est task of lawyer self-governance. Finally, the complaints will have to navigate 

between powerful constitutional protections regarding lawyer speech and fed-

eral power. 

But we should not dismiss this movement simply because it is unusual or 

challenging. The wisdom of the Ethics Resistance can only be judged after we 

understand its distinctive qualities and consider how they further or hinder our 

legal, institutional, and pragmatic interests. 

In this Article, I undertake that analysis and conclude that the movement has 

the capacity to be legally permissible, institutionally sound, and prudent. I fur-

ther offer a list of best practices for future complaints.  

TABLE OF CONTENTS  

INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 237  

I. THE RESISTANCE COMPLAINTS . . . . . . . . . . . . . . . . . . . . . . . . 239 

* Professor of Law, Seton Hall University School of Law. The author wishes to thank for their assistance, 

criticisms, and suggestions Daniel Coquillette, Mark Denbeaux, Charles Church, David Landau, Michael 

Risinger, Jon Romberg, Abbe Smith, Chris Anders, Jonathan Hafetz, Neal Goldfarb, Charles Sullivan, Timothy 

Cardozoleap Profeta, Solangel Maldonado, Kristen van de Biezenbos, Jennifer Sunderland, Carol Head and the 

members of the Supreme Judicial Court of Massachusetts Law Clerks Society. © 2019, Brian Sheppard. 

235 



A. A DESPERATE BEGINNING: GITMO’S CHIEF PROSECUTOR 

BRIGADIER GENERAL MARK MARTINS . . . . . . . . . . . . . . 240  

B. CONSCIOUSLY CONTROVERSIAL: COUNSELOR TO THE 

PRESIDENT KELLYANNE CONWAY. . . . . . . . . . . . . . . . . . 244  

C. A BROADENING MOVEMENT: ATTORNEY GENERAL JEFF 

SESSIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 248  

D. ENTER THE POLITICIANS: EPA ADMINISTRATOR SCOTT 

PRUITT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 252  

E. PUSHING INTO THE PRIVATE SECTOR: LAWYER TO THE 

PRESIDENT MARC KASOWITZ . . . . . . . . . . . . . . . . . . . . . . 256  

II. THE NOVELTY AND DISTINCTIVENESS OF THE ETHICS 

RESISTANCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 260  

A. Who They Come From. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 261  

B. When They Come . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262  

C. How Often They Come . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 267  

D. What They Are About . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 268  

III. EVALUATING THE ETHICS RESISTANCE . . . . . . . . . . . . . . . . . . 271  

A. THE LEGAL PERSPECTIVE. . . . . . . . . . . . . . . . . . . . . . . . . 272  

1. STATE LEGAL ETHICS DOCTRINE . . . . . . . . . . . . . . . . . . . . 272  

2. THE CONSTITUTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 275  

3. FIRST AMENDMENT AND DUE PROCESS CHALLENGES TO THE 

ETHICS RESISTANCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278  

a. The Conway Complaint . . . . . . . . . . . . . . . . . . . . . 278  

b. The Sessions and Pruitt Complaints . . . . . . . . . . . . 281  

4. THE NUREMBERG DEFENSE: LIMITED ROLE OF THE SUPREMACY 

CLAUSE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 283  

B. THE INSTITUTIONAL PERSPECTIVE . . . . . . . . . . . . . . . . . 287  

1. INSTITUTIONAL CAPACITY . . . . . . . . . . . . . . . . . . . . . . . . 287  

2. INSTITUTIONAL CONSEQUENCES AND NORMS . . . . . . . . . . . . 289  

C. THE PRAGMATIC PERSPECTIVE . . . . . . . . . . . . . . . . . . . . 294  

1. UNINTENDED CONSEQUENCES . . . . . . . . . . . . . . . . . . . . . . 295 

236 THE GEORGETOWN JOURNAL OF LEGAL ETHICS [Vol. 32:235 



a. Embracing Weaponization: Retaliation from 

Conservative Lawyers and Disciplinary Agencies. . 295  

b. Ending Weaponization: Federal Action to Limit the 

Reach of Legal Ethics. . . . . . . . . . . . . . . . . . . . . . . 297  

c. Preempting Weaponization: Removing Lawyers 

from Positions of Power . . . . . . . . . . . . . . . . . . . . . 299  

2. FAVORABLE CONSEQUENCES (AND THEIR PROBABILITY) . . . . . 300  

IV. BEST PRACTICES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 302  

A. WRITE ROBUST COMPLAINTS . . . . . . . . . . . . . . . . . . . . . . 302  

B. MINIMIZE THE INVESTIGATIVE LOAD . . . . . . . . . . . . . . . 303  

C. DISPLAY RESTRAINT IN THE PUBLIC EYE . . . . . . . . . . . . . 303  

D. REPORT FAILURES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 305 

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 305 

INTRODUCTION 

The Attorney General, the Commissioner of the Environmental Protection 

Agency, the Chief Prosecutor at Guantanamo Bay, the President’s personal attor-

ney, and Kellyanne Conway have three things in common. They are lawyers. 

They work in some capacity for President Donald Trump. And they have faced 

legal complaints against them since Trump’s election. Legal ethics complaints 

are now a political tool of the Resist Trump movement. This rising “Ethics 

Resistance” movement is the focus of this Article. 

All lawyers, including those who end up in the White House, swear an oath to bind 

themselves to the ethics rules of the jurisdictions in which they hold bar membership.1 

These professional duties can apply to lawyers even in situations that do not involve 

legal representation.2 And for those lawyers who happen to be federal workers, ethics 

rules can impose higher and stricter duties than their federal jobs do.3 

Anyone who believes that a lawyer has violated ethics rules can file a com-

plaint with the investigative body where the lawyer is licensed.4 These 

1. Carol Rice Andrews, The Lawyer’s Oath: Both Ancient and Modern, 22 GEO. J. LEGAL ETHICS 3, 4 (2009). 

2. See, e.g., Josh Blackman, A Pause for State Courts Considering Model Rule 8.4(g): The First Amendment 

and “Conduct Related to the Practice of Law”, 30 GEO. J. LEGAL ETHICS 241, 251–52 (2017) (describing “con-

duct prejudicial to the administration of justice” standard’s application beyond lawyer-client relationship). 

3. As to federal prosecutors, a conflict between federal duties and stricter state ethics duties came to a head 

at the end of the last century. See infra Part III.A.4. 

4. See generally Debra Moss Curtis, Attorney Discipline Nationwide: A Comparative Analysis of Process 

and Statistics, 35 J. LEGAL PROF. 209, 212–332 (2011) (describing process for filing in all fifty states). 
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disciplinary agencies review complaints and prosecute if they conclude that the 

allegations have merit.5 The offices can impose punishments ranging from private 

censure to permanent disbarment.6 

With punishment or without, the mere filing of an ethics complaint can make 

waves in the now-hyperactive news cycle. News stories about individual filings 

abound, but no one has identified that these complaints collectively constitute an 

unprecedented evolution in the role of legal ethics. This Article shines a light on 

an undiscovered and potent movement. 

The legal ethics complaint is an unusual instrument for political defiance 

because of the humdrum nature of legal ethics enforcement. The vast majority of 

complaints come from clients of the very lawyers complained about, and most of 

them concern a lawyer’s neglect of a case, failure to communicate with a client, 

or dispute over a fee.7 Those who file Ethics Resistance complaints, by contrast, 

typically accuse lawyers they do not know personally of ethics failures that 

impact the nation as a whole. 

A handful of scholars and political analysts have criticized individual Ethics 

Resistance complaints, that they improperly restrict lawyer speech or limit fed-

eral powers.8 

8. See, e.g., Kevin C. Shelly, Drexel Dean to Seek Disbarment of Kellyanne Conway in N.J., PHILLY VOICE 

(Feb. 24, 2017), https://www.phillyvoice.com/drexel-dean-seeks-sanctions-against-kellyanne-conway/ [https:// 

perma.cc/9EVA-MRP3]. 

Some have even accused the complainants of being unethical and 

politically motivated.9 

9. See Joan C. Rogers, Ethics Complaint Against Kellyanne Conway—’Political Stunt’?, BNA (Mar. 9, 

2017), https://www.bna.com/ethics-complaint-against-n57982084990/ [https://perma.cc/D584-7YJT]. 

For their part, the complainants deny that politics played a 

role in their choice to file.10 

Whether or not the complainants intended to become a part of partisan warfare, 

the Ethics Resistance has the power to become politically significant. Ordinary 

ethics complaints have the capacity to ruin individual law careers and serve as 

cautionary examples to other lawyers. Ethics Resistance complaints have the 

additional capacity to prompt official action, alter staffing decisions at the highest 

levels of government, influence high-ranking lawyers’ willingness to comply 

with investigations, and terminate or preempt relationships between lawyers and 

the politically powerful. Most importantly, they can change public perception 

regarding the moral integrity of an administration. And they can do this even if 

they do not result in a sanction. 

5. See Dianna M. Anelli & Mary Andreoni, What to Do When Your Client Files an Ethics Complaint, 33 GP 

SOLO 1, 62–63 (2016). 

6. See Curtis, supra note 4. 

7. See Leslie Griffin, What Do Clients Want? A Client’s Theory of Professionalism, 52 EMORY L.J. 1087, 

1088–89 (2003) (“Across states, jurisdictions, and decades, the leading complaint against lawyers remains that 

they neglect their clients’ matters.”); GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF 

LAWYERING 6-13 to 6-14 (3d ed. 2003 & Supp. 2014). 

10. See id. 
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The question, then, is whether its political character renders the Ethics 

Resistance unlawful, unwise, or unjust. This Article analyzes whether the move-

ment is an effective and pragmatic tool for curbing misconduct among lawyers in 

positions of political power. In doing so, it considers whether sanctioning lawyers 

in this way violates Constitutional safeguards like the First Amendment or 

Supremacy Clause, whether the institutions that enforce legal ethics are equipped 

to handle such a heady task, and whether the movement is capable of bringing 

justice of the type its adherents desire. 

In Part I of this Article, I examine the events that compose the Ethics 

Resistance, describing the movement as it now stands. In Part II, I identify the 

distinctive characteristics of this novel phenomenon, warts and all. In Part III, I 

evaluate the movement, first determining whether it is legally permissible, then 

examining whether it is institutionally appropriate, and finally analyzing whether 

it is a pragmatic way to police the behavior of lawyers in political roles. Lastly, in 

Part IV, I outline best practices for Ethics Resistance complainants as the move-

ment continues to evolve. 

I. THE RESISTANCE COMPLAINTS 

In this section, I chart the development of the Ethics Resistance by analyzing 

its individual complaints in chronological order. In doing so, I detail the facts that 

led to each complaint, the arguments set forth therein, and the attention paid to 

the complaints by journalists, lawyers, political pundits, and academics. 

Interestingly, there are few indications that complainants were influenced by 

the complaints that preceded their own. Instead, it appears likely that a shared 

sense of desperation created by the ascendancy of Donald Trump led separate 

groups of complainants to pursue the same individual strategy. Indeed, the short-

ness of the period in which these complaints arose, as well as the fact that they do 

not generally make overt reference to each other, suggests that complainants hap-

pened on a similar idea almost simultaneously. 

Reception has been mixed. Some complaints, like those against Jeff Sessions 

and Marc Kasowitz, received a lot of media attention but elicited very few high- 

profile objections.11 Others, especially the complaint against Kellyanne Conway, 

stirred passionate disapproval, even from those in the academic community.12 

With each complaint, the distinctive features of the movement come into 

clearer view. The complainants shifted from lawyers with deep connections to 

the alleged misconduct, to lawyers who have only learned of the alleged miscon-

duct through national news, to politicians who have a stake in the outcome of the 

cases. The thread that unites all of these cases, however, is that every person 

accused of misconduct is in the political spotlight, no matter whether they are a 

11. See infra Parts I.C & I.E. 

12. See infra Part I.B. 

2019] THE ETHICS RESISTANCE 239 



member of Trump’s cabinet, his private lawyer, or his counselor cum talking 

head. As a consequence, the media took notice. 

A. A DESPERATE BEGINNING: GITMO’S CHIEF PROSECUTOR BRIGADIER 

GENERAL MARK MARTINS 

The first ethics complaint against a top Trump Administration lawyer was filed 

in Massachusetts against Chief Prosecutor of Military Commissions at 

Guantanamo Bay, Brigadier General Mark Martins.13 The Massachusetts Board 

of Bar Overseers (BBO) received the complaint in July of 2016, a few months 

before election day.14 

The Martins complaint was the brainchild of Seton Hall Law professor Mark 

Denbeaux. He had long served as the Lead Civilian Defense Counsel for Zayn 

Abu Zubaydah, the first “high-value” detainee who was tortured and held by the 

CIA over more than four years in secret “black sites,” then dispatched to the 

Guantanamo Bay Detention Camp in Cuba, where he has been held for ten years 

and remains today.15 

15. Adrian Levy, The Horrifying True Story of a CIA Waterboarding Victim, VICE (May 8, 2017), https:// 

www.vice.com/en_us/article/4xkp8q/the-horrifying-true-story-of-a-cia-waterboarding-victim [https://perma. 

cc/YER2-4ZVX]. 

A 2010 report from the Government Administrative Office titled “Guantanamo 

Review Dispositions,” indicates that Zubaydah had already been “referred for 

prosecution” no later than 2010.16 Importantly, the term “referral” is defined by 

Rule 601 in the MANUAL FOR MILITARY COMMISSIONS as “the order of a conven-

ing authority that charges against an accused will be tried by a specified military 

commission.” Brig. Gen. Martins became the Chief Prosecutor the following 

year, in 2011. 

At that point, Zubaydah had been detained for nine years, five of them in 

Guantanamo Bay. He had a petition for writ of habeas corpus pending before the 

United States District Court for the District of Columbia, but it had already lan-

guished there for three years with no action on the horizon.17 

17. See Aziz Z. Huq, The President and the Detainees, 165 U. PA. L. REV. 535, 571 n.286 (2017) (“For exam-

ple, the habeas petition filed by Abu Zubaydah, a known subject of coercive interrogations, has languished on a 

district court docket for over six years without explanation.”); Raymond Bonner, The Strange Case of the 

Forgotten Gitmo Detainee, POLITICO (May 12, 2015), http://www.politico.com/magazine/story/2015/05/abu- 

zubaydah-tortured-waterboarded-cia-dc-circuit-court-guantanamo-117833.html [https://perma.cc/9K93-86HY]; 

Josh Gerstein, Reporter Demands Unsealing of Abu Zubaydah Case, POLITICO (Apr. 19, 2016), https://www. 

politico.com/blogs/under-the-radar/2016/04/reporter-seeks-unsealing-of-abu-zubaydah-case-222113 [https:// 

perma.cc/UG4J-TEKB].

Stuck in limbo, Zubaydah found himself in the twisted position of having to 

argue for his own prosecution; a trial before a military tribunal gave him the only 

real chance at vindication or, short of that, an end point to his detention. To help, 

 

13. Complaint on file with author. 

14. Id. 

16. See, e.g., AMNESTY INTERNATIONAL, 12 YEARS OF GUANTANAMO DETENTIONS, 12 YEARS OF DOUBLE 

STANDARDS 3 n.7, 6 (2014). 
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Zubaydah’s counsel began in 2012 to request in writing that Brig. Gen. Martins 

refer Zubaydah for prosecution.18 His office refused the initial request in 2012, 

and it refused a similar request in 2015 and two others in 2016.19 There had been 

no progress on his habeas petition, which was over six years old, and the entire 

docket remained confidential and unavailable for public inspection.20 

Brig. Gen. Martins is a member of the Massachusetts bar, though he does 

not practice law in the state and serves exclusively as chief prosecutor in 

Guantanamo Bay.21 

21. Lookup an Attorney, search results for “Mark Martins”, MASSACHUSETTS BOARD OF BAR OVERSEERS, 

https://www.massbbo.org/AttorneyLookup?firstName=mark&lastName=martins [https://perma.cc/4DFJ-ZZC5]. 

Professor Denbeaux hoped that he might be able to use Brig. 

Gen. Martins’s Massachusetts-based ethical obligations as a means to pressure 

him to follow his sworn duties as a prosecutor by referring Zubaydah for prosecu-

tion.22 He joined with Charles Church, a Massachusetts attorney and journalist, to 

write the complaint.23 

When completed, the forty-six-page complaint alleged that Brig. Gen. Martins 

had violated several rules in the Massachusetts Rules of Professional Conduct.24 

It argued that his refusal to bring charges violates MASS. R. PROF. C. 8.4(d), a pro-

vision which is mirrored in the ethics codes of nearly all states25 and which asserts 

that it is professional misconduct for a lawyer to engage in “conduct prejudicial 

to the administration of justice.” This broad prohibition, as well as others con-

tained in Rule 8.4, have been dubbed “catch-all” provisions.26 The complaint 

highlighted that Comment 5 holds public officials to a higher standard, stating 

“[l]awyers holding public office assume responsibilities going beyond those of 

other citizens.”27 

In support of this argument, the complainants identified a binding case, 

Attorney General v. Pelletier, for the proposition that a prosecutor who fails to 

prosecute a case for which he or she has sufficient evidence is unfit and may be 

stripped of his or her position.28 

18. See Complaint, supra note 13. 

19. Id. 

20. See Bonner, supra note 17. 

22. In the interest of transparency, it is important to note that Professor Denbeaux enlisted me to perform 

legal ethics research in connection with his plan to file an ethics complaint. 

23. Complaint, supra note 13. 

24. Id. 

25. See Lindsey Keiser, Note, Lawyers Lack Liberty: State Codifications of Comment 3 of Rule 8.4 Impinge 

on Lawyers’ First Amendment Rights, 28 GEO. J. LEGAL ETHICS 629, 629 (2015) (stating that the ABA Model 

Rules of Professional Conduct, including Rule 8.4, have been adopted “in one form or another in nearly every 

state”). 

26. See, e.g., Jon Bauer, Buying Witness Silence: Evidence-Suppressing Settlements and Lawyers’ Ethics, 

87 OR. L. REV. 481, 522 (2008) (describing rule as “catch-all”). 

27. MASS. RULES OF PROF. CONDUCT R. 8.4(d) cmt. 5 (Mass. 2018). 

28. 240 Mass. 264 (1922). There, the Supreme Judicial Court of Massachusetts stripped the prosecutor of 

his position by operation of a statute that allowed removal in the circumstances of “a corrupt, a dishonest, a dis-

honorable, an inefficient or an incapacitated public officer.” Id. at 303. Although Pelletier had used his power to 

prosecute to extort victims, another instance of misconduct that did not involve extortion really made the 
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The complainants also argued that Brig. Gen. Martins is properly characterized 

as an advocate of his client, the United States government,29 and that his failure 

to prosecute against the wishes of the U.S. government violated MASS. R. PROF. 

C. 1.2(a) (“[a] lawyer shall seek the lawful objectives of his or her client through 

reasonably available means permitted by law and these Rules.”).30 Using the 

same rationale, the complainants alleged that Brig. Gen. Martins had violated 

MASS. R. PROF. C. 1.3, which requires lawyers to “act with reasonable diligence 

and promptness in representing a client,”31 and MASS. R. PROF. C. 3.2,32 which 

requires lawyers to “make reasonable efforts to expedite litigation consistent with 

the interests of the client.” The failure to move forward, they argued, also violated 

MASS. R. PROF. C. 4.4(a), which prevents lawyers from using “means that have 

no substantial purpose other than to . . . delay, or burden a third person.”33 

Professor Denbeaux and Mr. Church filed the complaint, and two months later, 

the Bar Counsel of the Massachusetts Board of Bar Overseers issued a terse, one- 

page letter in which it declined to pursue the complaint further.34 Professor 

Denbeaux and Mr. Church appealed the decision to a member of the Board of 

Bar Overseers.35 

35. Brian Sheppard, Bring the Guantanamo Detainees to Trial, BOSTON GLOBE (Dec. 19, 2016), http:// 

www.bostonglobe.com/opinion/2016/12/19/bring-guantanamo-detainees-trial/jVsXQQynsYn8FQLcqYjOoK/ 

story.html [https://perma.cc/46L5-DJ7V]. 

During the pendency of the appeal, I published an op-ed on the Bar Counsel 

decision in THE BOSTON GLOBE in which I criticized, among other things, the 

notion that one can avoid ethical discipline through the defense of following the 

orders of a superior.36 The publication stoked public interest in the case, and a 

correspondent from National Public Radio and WGBH interviewed Professor 

Denbeaux and me regarding the complaint and appeal.37 

37. Arun Rath, Seeking Justice For Guantanamo Detainee, A Lawyer Looks To Mass. Bar, WGBH (January 

4, 2017), https://news.wgbh.org/2017/01/04/news/seeking-justice-guantanamo-detainee-lawyer-looks-mass- 

bar [https://perma.cc/GY9J-9VY2]. 

Court’s blood boil: Pelletier failed to prosecute a case in which a man had verbally abused and assaulted a 

woman walking at night despite “abundant. . . disinterested witnesses” and an account from “the entirely credi-

ble young woman.” Id. at 342. The Court concluded that this and several other instances of non-prosecution 

were sufficient causes to find him “unfit” for the office. Id. at 349. 

29. ARMY REGULATION 27–26 R. 1.13 cmt. 1 (“ARs”) sets forth the rules of ethical conduct for lawyers in 

the Army, and it uses nearly identical language (including “client”) in its version of Rules 1.2(a), 1.3, 3.2, and 

4.4. The Comments to the ARs make clear that the Army is to be considered a “client” for the purposes of ethi-

cal discipline, stating “an Army lawyer normally represents the Army acting through its officers, employees or 

members in their official capacities . . . [and i]t is to that client when acting as a representative of the organiza-

tion that a lawyer’s immediate professional obligation and responsibility exists . . . .” Id. 

30. MASS. RULES OF PROF. CONDUCT R. 1.2(a) (Mass. 2018). 

31. MASS. RULES OF PROF. CONDUCT R. 1.3 (Mass. 2018). 

32. MASS. RULES OF PROF. CONDUCT R. 3.2 (Mass. 2018). 

33. MASS. RULES OF PROF. CONDUCT R. 4.4(a) (Mass. 2018). 

34. Letter from Constance Vecchione, Bar Counsel of the Mass. Board of Bar Overseers (September 16, 

2016) (on file with author). 

36. Id. 
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In a subsequent interview regarding the complaint, Air Force Colonel Morris 

Davis, a former chief prosecutor for the military commissions, called it “novel 

and unorthodox” and said he was “not aware of another prosecutor that had a 

complaint filed alleging that he by failing to bring charges against a client that it 

was somehow an ethical violation,”38 He conceded, however, that “you’re talking 

about Guantanamo, where pretty much everything related to it is a novel and 

unique issue.”39 

Shortly thereafter, President Trump took his oath of office. Three months later, 

in April of 2017, the Board affirmed the denial.40 This time, however, the Board 

offered a six-page analysis in support of its decision.41 The Board explained that 

it was reluctant to “create mischief” by using disciplinary action to “circumvent a 

stalemate, or an impasse, to force the federal government’s hand. This is particu-

larly true when the conduct complained of is the absence of action and when it 

pertains to a matter of national security.”42 

The Board overlooked the allegations regarding Brig. Gen. Martins’ violations 

of provisions regarding his role as advocate and focused instead on the catch-all 

provision claim.43 It concluded that the rule is not designed to serve as the sole ba-

sis for discipline unless the conduct “is so ‘egregious’ and ‘flagrantly violative of 

accepted professional norms’ as to ‘undermine the legitimacy of the judicial pro-

cess.’”44 Unfairly, it cited Zubaydah’s eternally frozen habeas petition as a justifi-

cation for concluding that his indefinite imprisonment is not egregious, implying 

that the petition provided him sufficient judicial process.45 

Most of the ink spilled in the decision concerned the role of ethical discipline 

in relation to the business of government. Notable in that regard was just how 

hands-off it believed ethics enforcement bodies ought to be: 

It is Brig. Gen. Martins’ privilege, as Chief Prosecutor of the United States 

Military Commissions, Guantanamo Bay, to make decisions with prosecutorial 

independence, ‘free from damage actions or injunctive oversight in the federal 

court,’ [citation omitted] . . . That privilege should also be free from the threat 

of disciplinary proceedings at this time as well.46 

Though it technically predates the Trump Presidency, the Martins complaint is 

the starting point of the Ethics Resistance for several reasons. First, the case was 

before the Mass BBO the day that Trump took the oath of office and for many 

38. Id. 

39. Id. 

40. Order from Donna Patalano, Bar Counsel of the Mass. Board of Bar Overseers (April 4, 2017) (on file 

with author) [hereinafter Board Memorandum]. 

41. Id. 

42. Id. 

43. Id. 

44. Id. 

45. Id. 

46. Id. 

2019] THE ETHICS RESISTANCE 243 



months thereafter.47 Secondly, the complaint was filed in contemplation of the sig-

nificant possibility that Trump would be elected and would not only keep the 

Guantanamo Bay Detention Center open, but also expand its population with “some 

bad dudes,” as Trump described in his plans for office.48 

48. David Welna, Trump Has Vowed to Fill Guantanamo with ’Some Bad Dudes’–But Who?, NPR (November 

14, 2006), www.npr.org/sections/parallels/2016/11/14/502007304/trump-has-vowed-to-fill-guantanamo-with-some- 

bad-dudes-but-who [https://perma.cc/62X7-QB8P].

Thirdly, the Complaint 

received media attention on major outlets, increasing the likelihood that it played a 

role in inspiring the complaints that followed.49 Lastly, as will be discussed more fully 

below, the complaint shares important features with the other Resistance Complaints. 

B. CONSCIOUSLY CONTROVERSIAL: COUNSELOR TO THE PRESIDENT 

KELLYANNE CONWAY 

The second and most notorious entry in the series of legal ethics complaints is 

the one against Kellyanne Conway, counselor to President Trump. Conway, who 

does not serve the president in a legal capacity, is a member of the bar in 

Washington D.C., Maryland, Pennsylvania, and New Jersey.50 She has active sta-

tus only in New Jersey, and she is suspended for administrative reasons in the 

remaining jurisdictions.51 During the two-week period concerned in the com-

plaint, however, Conway was not practicing law. 

The first alleged misconduct occurred days after President Trump took office. 

On January 22, 2017, Conway appeared on the NBC television show “Meet the 

Press,” where she discussed the controversy surrounding the size of the crowd at 

President Trump’s inauguration.52 

52. Interview by Chuck Todd with Kellyanne Conway, Counselor to the President (Jan. 22, 2017), https:// 

www.nbcnews.com/meet-the-press/meet-press-01-22-17-n710491 [https://perma.cc/3R3B-7ZFN] [hereinafter 

Conway Interview]. 

At that time, the media had been reporting that 

the crowd appeared to be smaller than the one at President Obama’s inauguration 

in 2009.53 

53. See, e.g., Tim Wallace, et al, Trump’s Inauguration vs. Obama’s: Comparing the Crowds, N.Y. TIMES 

(Jan. 20, 2017), https://www.nytimes.com/interactive/2017/01/20/us/politics/trump-inauguration-crowd.html 

[https://perma.cc/AK3Y-FZ2F]. 

President Trump’s then-Press Secretary, Sean Spicer, disputed the 

claim in his very first White House briefing saying Trump had “the largest audi-

ence ever to witness an inauguration, period, both in person and around the 

globe.”54 

54. Matt Ford, Trump’s Press Secretary Falsely Claims: ’Largest Audience Ever to Witness an 

Inauguration, Period’, THE ATLANTIC, Jan. 21, 2017, https://www.theatlantic.com/politics/archive/2017/01/ 

inauguration-crowd-size/514058/ [https://perma.cc/9P99-CMNT]. 

While on “Meet the Press,” Conway explained that the White House 

sought to discredit false news media accounts of the size of the crowd by putting 

forth “alternative facts.”55 

47. See Board Memorandum, supra note 40. 

49. See, e.g., Sheppard, supra note 35; Rath, supra note 37. 

50. Rogers, supra note 9. 

51. Id. 

55. Conway Interview, supra note 52. 
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Days later, President Trump signed his first “travel ban” suspending the entry 

of Syrian refugees and directing cabinet secretaries to stop entries from Iraq, Iran, 

Libya, Somalia, Sudan, Syria, and Yemen for 90 days.56 The order prompted suc-

cessful legal challenges, which resulted in a stay of the order shortly after it 

issued.57 

57. State v. Trump, No. C17-0141JLR, 2017 U.S. Dist. LEXIS 16012 (W.D. Wash. Feb. 3, 2017); Kristen 

Mascia, That MSNBC Interview Was Not the First Time Kellyanne Conway Referred to the “Bowling Green 

Massacre”, COSMOPOLITAN (Feb. 6, 2017), https://www.cosmopolitan.com/politics/a8674035/kellyanne- 

conway-bowling-green-massacre-repeat/ [https://perma.cc/LF3S-F8QM]. 

In a climate of unfamiliar political intensity, Conway spoke to the media 

to make a case for the ban. On January 29, 2017, she was interviewed by 

COSMOPOLITAN magazine and claimed that President Obama, too, had limited 

Iraqi migration because “two Iraqi nationals came to this country, joined ISIS, 

traveled back to the Middle East to get trained and refine their terrorism skills, 

and come back here, and were the masterminds behind the Bowling Green massa-

cre of taking innocent soldiers’ lives away.”58 On that same day, she told gossip 

show TMZ that “[President Obama limited immigration from Iraq] because, I 

assume, there were two Iraqis who came here, got radicalized, joined ISIS, and 

then were the masterminds behind the Bowling Green attack on our brave . . . sol-

diers.”59 

59. Kellyanne Conway: Obama Started the Muslim Ban, TMZ (Jan. 29, 2017), http://www.tmz.com/2017/ 

01/29/kellyanne-conway-obama-started-muslim-ban/ [https://perma.cc/QH3W-FZGC]. 

Three days later, she appeared on MSNBC’s “Hard Ball with Chris 

Matthews” and stated, “I bet its brand-new information to people that President 

Obama had a six-month ban on the Iraqi refugee program after two Iraqis came 

here to this country, were radicalized, and were the masterminds behind the 

Bowling Green Massacre. Most people don’t know that because it didn’t get 

covered.”60 

60. Conway cites “Bowling Green Massacre” to defend refugee ban, MSNBC (Feb. 2, 2017), www.msnbc. 

com/hardball/watch/matthews-pushes-conway-on-use-of-executive-power-868952643695 [https://perma.cc/ 

X7M2-S8YW]. 

As a matter of fact, there was no Bowling Green Massacre. Conway would 

later claim that she misspoke and was referring to the arrest and prosecution of 

two Iraqis in Bowling Green, Kentucky.61 

61. Patrick Mairs, Conway Says She Misspoke on ‘Bowling Green Massacre’ That Never Happened, 

ASSOC. PRESS (Feb. 3, 2017), https://www.bloomberg.com/news/articles/2017-02-03/ap-fact-check-conway- 

cites-massacre-that-didn-t-happened [https://perma.cc/B69N-Q46V]. 

In 2011, two Iraqi men living in 

Bowling Green, Kentucky, were arrested and later imprisoned for plotting to 

send money and weapons to al-Qaeda.62 There was no attack and no evidence 

that the men ever traveled back to Iraq or had contact with al-Qaeda.63 Moreover, 

56. OFFICER OF THE INSPECTOR GENERAL, DEP’T OF HOMELAND SECURITY, OIG-18-37, DHS 

IMPLEMENTATION OF EXECUTIVE ORDER #13769 “PROTECTING THE NATION FROM FOREIGN TERRORIST ENTRY 

INTO THE UNITED STATES” 3 (2017). 

58. Mascia, supra note 57. 

62. Id. 

63. Id. 
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President Obama never imposed such a ban, though he did order enhanced 

screening procedures for the six months that followed.64 

Finally, a week later on February 9, 2017, Conway appeared on the cable news 

network Fox News from the White House briefing room.65 

65. Kristine Phillips, ‘Go Buy Ivanka’s stuff,’ Kellyanne Conway Said. Then the First Daughter’s Fashion 

Sales Exploded, WASH. POST (Mar. 10, 2017), https://www.washingtonpost.com/news/business/wp/2017/03/ 

10/go-buy-ivankas-stuff-kellyanne-conway-said-then-the-first-daughters-fashion-sales-exploded/ [https:// 

perma.cc/QMY3-ETUP]. 

With the White House 

insignia behind her, she endorsed Ivanka Trump products, saying “Go buy 

Ivanka’s stuff is what I would tell you. I’m going to give a free commercial here. 

Go buy it today, everybody.”66 

Alarmed by the “Bowling Green Massacre” comments and Conway’s referen-

ces to “alternative facts,” Georgetown Law professor, Abbe Smith, decided to file 

an ethics complaint against Conway.67 

67. Casey Sullivan, Law Professors File Ethics Complaint Against Kellyanne Conway, BIG LAW BUS. (Feb. 

24, 2017) https://perma.cc/MYB2-9QVQ. 

For the next two weeks, she coordinated the drafting, signing, and filing of the 

complaint with over a dozen other law professors, all of whom teach legal ethics 

courses.68 On February 21, 2017, she filed a five-page complaint with the Office 

of Disciplinary Counsel in Washington D.C. signed by her and the law professors 

with whom she had collaborated.69 

69. Letter from Abbe Smith et al., to Office of Disciplinary Counsel, District of Columbia Court of Appeals 

(Feb. 20, 2017) (available at http://www.duq.edu/assets/Documents/forensics/_pdf/Ethics%20and%20Eats% 

202017/April%2018/Read%20the%20Conway%20Misconduct%20Complaint.pdf/) [https://perma.cc/AKP7- 

M4SD] [hereinafter Smith Letter]. 

Members of the same group filed another 

complaint on the same grounds in New Jersey.70 

The sole claim against Conway is that her conduct in the above-described 

interviews constituted a violation of DC R. PROF. C. 8.4(c)—a catch-all provision 

stating that “[i]t is professional misconduct for a lawyer to [e]ngage in conduct 

involving dishonesty, fraud, deceit, or misrepresentation.”71 The complainants 

pointed out that the rule covers even those situations in which the lawyer is not 

engaged in the practice of law, and they argued that it should be applied more 

strictly against those in public office.72 Like the complainants in the Martins case, 

the Conway complainants cited rule commentary for the proposition that public 

officials are held to a higher standard.73 Because DC R. PROF. C. 8.4(c) did not 

have commentary, however, they relied on the commentary to the corresponding 

rule in the American Bar Association’s Model Rules of Professional Conduct, 

“Lawyers holding public office assume legal responsibilities going beyond those 

64. Id. 

66. Id. 

68. Id. 

70. Shelly, supra note 8. 

71. See Smith Letter, supra note 69, at 1. 

72. Id. 

73. Id. 
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of other citizens. A lawyer’s abuse of public office can suggest an inability to ful-

fill the professional role of lawyers.”74 

The complainants conceded that some government jobs required acting deceit-

fully when it was reasonable for the lawyer to believe that the applicable law 

authorizes it,75 

75. Ethics Opinion 323, Misrepresentation by an Attorney Employed by a Government Agency as Part of 

Official Duties, https://www.dcbar.org/bar-resources/legal-ethics/opinions/opinion323.cfm/ [https://perma.cc/ 

2ZAR-MRLM] [hereinafter Ethical Opinion 323]. 

but they claimed that federal employment does not serve as a blan-

ket protection.76 In support, they quoted a lengthy passage from Wash. D.C. 

Ethics Opinion 323, a portion of which states, “[a]nd, of course, this opinion does 

not authorize deceit for non-official reasons, or where an attorney could not, 

objectively have a reasonable belief that applicable law authorizes the actions in 

question.”77 Conway, they argued by implication, did not have a reasonable belief 

that her job as Counsel to the President authorized such misrepresentations.78 

Whether it was because of the high number of prestigious signatories, the cul-

tural salience of Conway, or the feverish attention paid to day-to-day affairs of the 

Trump presidency during its infancy, the filing of the Conway complaint became 

an international news story,79 

79. See, e.g., Nick Allen, Kellyanne Conway Subject of Complaint from Legal Professors, TELEGRAPH (Feb. 

24, 2017, 6:13 AM), https://www.telegraph.co.uk/news/2017/02/24/kellyanne-conway-subject-complaint- 

legal-professors/ [https://perma.cc/J6G9-CHYG]. 

and the complainants did several interviews. 

In one interview, Professor Smith expressed her wish that their submission 

would inspire other lawyers and law professors.80 

80. Marina Pitofsky, Law Center Professors File Complaint Against Conway, THE HOYA (Feb. 28, 2017), 

http://www.thehoya.com/law-center-professors-file-complaint-against-conway/ [https://perma.cc/959L-VK8C]. 

Assuming that was a motiva-

tion in its creation, the Conway complaint is the first to be conscious of its signifi-

cance; the complainants sought to launch a movement of complaints targeting, as 

Professor Smith called them, “lawyers who hold positions of authority.”81 

In another interview, complainant Bennett Gershman, a law professor at Pace 

University, expressed his hope that Conway be disbarred.82 

82. Meg Wagner, Law Professors Push for Disbarment, Sanctions Against Kellyanne Conway, WGNTV 

(Feb. 28, 2017, 3:41 PM), http://wgntv.com/2017/02/28/law-professors-push-for-disbarment-sanctions- 

against-kellyanne-conway-tmwsp/ [https://perma.cc/TRA5-ZJEH]. 

Unsurprisingly, the Conway complaint did not engender universal support. 

The most vocal critics were fellow members of the legal academy. Northwestern 

University law professor Steven Lubet called the complaint “dangerously mis-

guided” because, if it wins, “every statement by a candidate or spokesperson is 

potential fodder for a politically motivated disciplinary complaint.”83 

83. Steven Lubet, In Defense of Kellyanne Conway, SLATE (Feb. 27, 2017, 9:22 AM), http://www.slate. 

com/articles/news_and_politics/jurisprudence/2017/02/the_misconduct_complaint_against_kellyanne_conway_ 

is_dangerously_misguided.html/ [https://perma.cc/3GHX-7QV9]. 

Chapman 

74. MODEL RULES OF PROF.’L CONDUCT R. 8.4 cmt. 7 (AM. BAR ASS’N 2016) [hereinafter MODEL RULES]. 

76. See Smith Letter, supra note 69, at 3. 

77. Ethical Opinion 323, supra note 75, at 3. 

78. See Smith Letter, supra note 69, at 2–3. 

81. Id. 
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University law professor Ronald Rotunda characterized the complaint as a “polit-

ical sideshow.”84 Delaware Law School dean Rodney A. Smolla worried that the 

complaint might run afoul of the First Amendment, arguing that “disciplinary 

boards and courts should use great caution before attaching serious penalties to 

statements—even false statements—that do not fall within such traditional cate-

gories as perjury, defamation, or fraud, and that do not arise in the speaker’s 

actual functioning as a practicing lawyer.”85 George Washington University law 

professor John F. Banzhaf III, was the harshest critic, claiming the complaint’s 

desired remedy “would chill the freedom of speech of any political figure simply 

because he or she was a member of the bar, and create an untenable double stand-

ard in which a tiny group of unelected officials could wreck someone’s liveli-

hood.”86 Turning the tables, he warned that “the very filing of this complaint 

upon such specious grounds could open the law professors themselves up to the 

filing of a bar complaint and subsequent investigation.”87 

In defense of the complaint, Professor Smith called accusations that the complaint 

was politically motivated “silly.”88 She believed the complaint “struck a careful bal-

ance” between First Amendment concerns and the threats to democracy from 

repeated false statements by lawyers in high-ranking positions.89 However, another 

complainant, Professor Susan L. Brooks, gestured toward political motivation, stat-

ing in an interview that “making a statement was important” to the complainants.90 

On February 18, 2018, the Office of Attorney Ethics for the State of New 

Jersey announced in a one-page letter that the “grievance, even if proven, would 

not constitute unethical conduct or incapacity.”91 According to the complainants, 

the case is still pending in Washington D.C. It is possible, however, that no action 

will be taken. When asked about the Conway complaint, D.C. Disciplinary 

Counsel Wallace Shipp Jr. said that his office receives about 1,500 complaints a 

year but investigates only 400 to 500 of them.92 

92. Sari Horwitz, Law professors file misconduct complaint against Kellyanne Conway, WASH. POST 

(Feb. 23, 2017), https://www.washingtonpost.com/politics/law-professors-file-misconduct-complaint-against- 

kellyanne-conway/2017/02/23/442b02c8-f9e3-11e6-bf01-d47f8cf9b643_story.html?utm_term=.534e213e2ad6 

[https://perma.cc/Q2E5-MZ45]. 

C. A BROADENING MOVEMENT: ATTORNEY GENERAL JEFF SESSIONS 

The legal ethics complaint against Attorney General Jeff Sessions followed 

closely on the heels of the Conway complaint. It concerns his sworn testimony 

84. Rogers, supra note 9. 

85. Id. 

86. Shelly, supra note 8. 

87. Id. 

88. Rogers, supra note 9. 

89. Id. 

90. Shelly, supra note 8. 

91. Letter from Charles Centinaro, Dir., Office of Attorney Ethics of the Supreme Court of N.J., to Abbe 

Smith, Georgetown Univ. Law Ctr. 1 (Feb. 13, 2018) (copy on file with author). 
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on January 10, 2017 before the U.S. Senate Judiciary Committee, which was 

considering his nomination for the post of Attorney General of the United States.93 

93. Complaint regarding Jeffrey Beauregard Sessions from Charles Anders, American Civil Liberties Union, 

Washington D.C., to Alabama State Bar Disciplinary Commission 2–3 (Mar. 9, 2017), https://www.aclu.org/ 

legal-document/sessions-ethics-complaint [https://perma.cc/2XHH-DDNQ] [hereinafter ACLU Complaint]. 

During his testimony, Senator Al Franken asked Sessions to say what he would 

do if the stories about a continuing exchange of information between Trump’s 

surrogates and intermediaries for the Russian government during Trump’s presi-

dential campaign are true.94 

94. Jessica Estrepa, What did Al Franken ask Jeff Sessions during his confirmation hearing?, USA TODAY 

(Jun. 13, 2017, 3:36 PM), https://www.usatoday.com/story/news/politics/onpolitics/2017/06/13/what-did-al- 

franken-ask-jeff-sessions-during-his-confirmation-hearing/102819246/ [https://perma.cc/PUY4-H8UV].

Sessions replied, “Senator Franken, I’m not aware of 

any of those activities. I have been called a surrogate at a time or two in that cam-

paign and I didn’t have — did not have communications with the Russians, and 

I’m unable to comment on it.”95 

On January 17, 2017, Senator Patrick Leahy submitted to Sessions a series of fol-

low-up questions related to his testimony. One question stated, “Several of the 

President-elect’s nominees or senior advisers have Russian ties. Have you been in 

contact with anyone connected to any part of the Russian government about the 

2016 election, either before or after election day?”96 

96. Transcript, Nomination of Jeff Sessions to be Attorney General of the United States Questions for the 

Record Submitted January 17, 2017, https://www.judiciary.senate.gov/imo/media/doc/Sessions%20Responses 

%20to%20Leahy%20QFRs.pdf [https://perma.cc/6Y9V-TRVU]. 

Sessions responded, “No.”97 

On March 1, 2017, the Washington Post reported that Sessions met with the Russian 

ambassador Sergey Kislyak at the Republican National Convention in July 2016 

and a one-on-one meeting in Sessions’ Senate office in September 2016.98 

98. Adam Entous, et al., Sessions met with Russian envoy twice last year, encounters he later did not disclose, 

WASH. POST (Mar. 1, 2017), https://www.washingtonpost.com/world/national-security/sessions-spoke-twice-with- 

russian-ambassador-during-trumps-presidential-campaign-justice-officials-say/2017/03/01/77205eda-feac-11e6-99b4- 

9e613afeb09f_story.html [https://perma.cc/A7GV-G22J]. 

Sessions’ 

spokesperson later confirmed that the meetings had taken place.99 

99. Carol E. Lee, et al., Investigators probed Jeff Sessions’ contacts with Russian officials, WALL ST. J. 

(Mar. 2, 2017), https://www.wsj.com/articles/investigators-probed-jeff-sessions-contacts-with-russian-officials- 

1488424871 [https://perma.cc/TN9L-HKLP]. 

The day after the 

Post story, Sessions held a press conference in which he said, “My reply to the ques-

tion of Senator Franken was honest and correct as I understood it at the time.”100 

100. Adam Klasfeld, Sessions Socked With Ethics Complaint on Russia, COURTHOUSE NEWS SERV. 

(Mar. 10, 2017), https://www.courthousenews.com/sessions-socked-ethics-complaint-russia/ [https://perma.cc/ 

LM6F-AFQ3]. 

Sessions partially recused himself from “any existing or future investigations” 

the Department of Justice may be conducting into the Trump campaign but not 

from any probes into alleged Russian influence on the presidential transition or  

95. Id. 

97. Id. 
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administration.101 

101. Jennifer Rubin, Jeff Sessions is in deep trouble, and here’s why, WASH. POST (May 11, 2017), https:// 

www.washingtonpost.com/blogs/right-turn/wp/2017/05/11/jeff-sessions-is-in-deep-trouble-and-heres-why/?utm_ 

term=.66c75838ccff [https://perma.cc/FW5R-SW4A]. 

Eight days later, on March 9, 2017, the Washington D.C. office of the 

Americans Civil Liberties Union (ACLU) filed a complaint with the Alabama 

State Bar Disciplinary Commission, which alleged that Sessions’ testimony and 

responses violated Alabama’s catch-all provision, ALA. R. PROF. C. 8.4(c).102 

Three weeks later, the liberal non-profit organization, Lawyers for Good 

Government (LFGG), filed its own complaint with the same office, which was 

signed by nearly 2,000 lawyers.103 

103. Complaint against Alabama Lawyer Jefferson B. Sessions from Traci Feit Love, President, Lawyers 

For Good Government, to Alabama State Bar Disciplinary Commission (Mar. 28, 2017), https://www.scribd. 

com/document/343322838/L4GG-Alabama-Disciplinary-Complaint-v-Sessions [https://perma.cc/GDK3-98R3] 

[hereinafter LFGG Complaint]. 

The organization, which boasts over 125,000 

lawyers within its ranks, was formed to resist threats to democracy “in the wake 

of the 2016 election.”104 

104. LAWYERS FOR GOOD GOVERNMENT, https://www.lawyersforgoodgovernment.org [https://perma.cc/ 

XLC8-MGSK]. 

The LFGG complaint was based on the same facts as the 

ACLU complaint and similarly alleged that Sessions had violated Rule 8.4(c).105 

In addition, however, it alleged that Sessions had violated ALA R. PROF. C. 3.3, 

which prohibits a lawyer from “knowingly” making “a false statement of fact or 

law to a tribunal” and from offering “evidence that the lawyer knows to be 

false.”106 LFGG argued that his misrepresentation that he had met with Russians 

constituted offering evidence that he knew to be false. They also argued that 

Sessions’ failure to disclose his meetings with Kislyak constituted an affirmative 

misrepresentation; Sessions must have been aware of the Committee’s interest in 

determining whether his meetings with the Russians were improper, so his false-

hoods must have been made knowingly.107 

Over the next few months, the flow of details concerning Sessions’ meetings 

with Russians continued. 

On May 24, 2017, CNN reported that Sessions failed to disclose any of his 

meetings with Russian officials on his security clearance form in 2016 even 

though the form asked him to list “any contact” that he had with “foreign govern-

ments” or their “representatives.”108 

108. Manu Raju & Evan Perez, AG Sessions Did Not Disclose Russia Meetings in Security Clearance 

Form, CNN (May 25, 2017, 9:53PM), https://www.cnn.com/2017/05/24/politics/jeff-sessions-russian- 

officials-meetings/index.html [https://perma.cc/ZFG2-B7S4]. 

The document, a U.S. Office of Personnel 

Management Standard Form 86, not only subjects signatories to imprisonment or 

fines for willfully false statements, but also requires them to certify that their  

102. ACLU Complaint, supra note 93. 

105. LFGG Complaint, supra note 103, at 1–2. 

106. Id. at 2–3. 

107. Id. 
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answers are true to the best of their knowledge and made in good faith.109 

One week later, CNN reported that prior to then-presidential candidate Trump 

delivering a speech at the Mayflower Hotel in Washington D.C. during the cam-

paign, Mr. Sessions and Kislyak attended a small “VIP reception.”110 

110. Jim Sciutto et al., Congress Investigating Another Possible Sessions-Kislyak Meeting, CNN (May 

31, 2017), https://www.cnn.com/2017/05/31/politics/congress-investigating-jeff-sessions-russian-ambassador- 

meeting/index.html [https://perma.cc/8QT8-X3R8]. 

CNN fur-

ther reported that congressional investigators were examining whether Sessions 

had an additional meeting with Kislyak in that hotel on that day, as well as an 

additional private meeting with him at a different time.111 A Department of 

Justice spokesperson stated, “the then-senator did not have any private or side 

conversations with any Russian officials at the Mayflower Hotel.”112 

The ACLU amended its complaint to include these details,113 

113. Amended Complaint regarding Jeffrey Beauregard Sessions from Charles Anders, American Civil 

Liberties Union, Washington D.C., to Alabama State Bar Disciplinary Commission (June 2, 2017), https://www. 

aclu.org/sites/default/files/field_document/sessions_bar_complaint_6-2-2017_notarized.pdf [https://perma.cc/5LJT- 

44RG] [hereinafter Amended ACLU Complaint]. 

and again to 

include a redacted version of the security clearance application.114 

114. Second Amended Complaint regarding Jeffrey Beauregard Sessions from Charles Anders, American 

Civil Liberties Union, Washington D.C., to Alabama State Bar Disciplinary Commission (Jun. 2, 2017), https:// 

www.aclu.org/letter/aclu-amended-ethics-complaint-against-attorney-general-jeff-sessions [https://perma.cc/ 

3TA5-4RCU] [hereinafter Second Amended ACLU Complaint]. 

On October 5, 2017, Foreign Policy Advisor to the Trump campaign, George 

Papadopoulos, was indicted for making false statements and material omissions 

to the FBI in an interview.115 

115. Statement of the Offense, United States v. Papadopoulos, Case 1:17-cr-00182-RDM (Oct. 5, 2017), 

https://www.justice.gov/file/1007346/download [https://perma.cc/3XAV-R2LW]. 

The indictment indicates that, on March 31, 2016, 

Papadopoulos attended a national security meeting with candidate Trump, for-

eign policy advisors, and Sessions, who was then the chair of the Trump cam-

paign.116 At the meeting, Papadopoulos stated “that he had connections that could 

help arrange a meeting between then-candidate Trump and President Putin.”117 

On November 3, 2017, CNN published an article saying that Trump foreign policy 

advisor for the Trump campaign, Carter Page, told Sessions about his plans to travel 

to Russia during the 2016 presidential campaign.118 

118. Manu Raju & Jeremy Herb, Carter Page Testifies He told Sessions About Russia Trip, CNN (Nov. 3, 

2017, 8:36 AM), https://www.cnn.com/2017/11/02/politics/carter-page-testimony-russia-trip/index.html 

[https://perma.cc/Y4W9-A2VZ]. 

The article also mentioned that 

Sessions was asked at a Senate hearing last month whether he believed Trump cam-

paign surrogates had communications with Russians, and he replied, “I did not and 

I’m not aware of anyone else that did, and I don’t believe it happened.”119 

109. OFFICE OF PERSONNEL MANAGEMENT, STANDARD FORM 86 130 (2016). 

111. Id. 

112. Id. (internal quotation marks omitted). 

116. Id. at 4–5. 

117. Id. 

119. Id. (internal quotation marks omitted). 
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The ACLU again amended its complaint to highlight these developments, spe-

cifically requesting that the Disciplinary Committee investigate whether Mr. 

Sessions is the unidentified “Senior Policy Advisor.”120 

120. Third Amended Complaint regarding Jeffrey Beauregard Sessions from Charles Anders, American 

Civil Liberties Union, Washington D.C., to Alabama State Bar Disciplinary Commission (Nov. 3, 2017), 

https://www.aclu.org/legal-document/aclu-files-amended-bar-complaint-against-attorney-general-jeff-sessions 

[https://perma.cc/GE9M-4NGW] [hereinafter Third Amended ACLU Complaint]. 

In connecting the new facts to its case for discipline, the ACLU’s complaint 

made similar moves to the Martins and Conway complaints. It argued that 

Sessions’ statements, including those before the Senate Judiciary Committee, 

those on his written responses to Senator Leahy, and those in his application for 

security clearance, constituted “conduct involving dishonesty, fraud, deceit or 

misrepresentation” in violation of 8.4(c) and relied on commentary to that rule to 

support the notion that lawyers holding public office are held to a higher standard 

because it can suggest an inability to fulfill the professional role of an attorney.121 

According to Christopher Anders, the signatory to the Sessions complaint from 

the ACLU, the complaint survived the initial review, where bar counsel has con-

siderable discretion to close files, and bar counsel has opened a formal investiga-

tion.122 At the time of this writing the case is still pending before the Alabama 

State Bar Disciplinary Commission. 

D. ENTER THE POLITICIANS: EPA ADMINISTRATOR SCOTT PRUITT 

Just twelve days after the ACLU filed the Sessions Complaint, a legal ethics 

complaint was filed on March 21, 2017 against then-Administrator of the EPA, 

Scott Pruitt.123 

123. Grievance Form from Amy R. Atwood, Senior Attorney, Center for Biological Diversity and Kristen 

van de Beizenbos, to Office of the General Counsel, Oklahoma Bar Association (Mar. 21, 2017), https://www. 

biologicaldiversity.org/programs/biodiversity/pdfs/2017_03_21_Center_KVDB_to_OBA_Grievance_Pruitt.pdf 

[https://perma.cc/2B5A-UNTW] [hereinafter CBD Grievance]. 

There are strong parallels between the Sessions and Pruitt com-

plaints because both concern the veracity of sworn testimony and federal 

applications. 

At Pruitt’s nomination hearing before the United States Senate Committee 

on Environment and Public Works on January 18, 2017, Senator Sheldon 

Whitehouse said the following to Pruitt: 

[O]n your questionnaire you listed an email address with a me.com domain as 

your business email. You also have an OAG.ok.gov address. Are there other 

email addresses that you have and are the other email addresses that you use 

for business other than our me.com and your OG.ok.gov email addresses?124 

124. Press Release, Office of Senator Sheldon Whitehouse, Senators Press Pruitt on Failing – Again – To 

Tell the Truth about Emails (Jun. 15, 2017), https://www.whitehouse.senate.gov/news/release/senators-press- 

pruitt-on-failing_again–to-tell-the-truth-about-emails [https://perma.cc/8ZKN-KL84]. 

121. See ACLU Complaint, supra note 93, at 3; Amended ACLU Complaint, supra note 113, at 2; Second 

Amended ACLU Complaint, supra note 114, at 2; Third Amended ACLU Complaint, supra note 120, at 4. 

122. Email correspondence on file with the author. 
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Pruitt replied, “The ‘me’ address is not a business email address. I am not sure 

why it was designated as such.”125 He then stated on three different occasions that 

he only used his Oklahoma Attorney General email address to conduct official 

business.126 

Following the meeting, the Committee sent Pruitt a series of questions for the 

record. One question asked Pruitt how many emails he used since becoming 

Attorney General of Oklahoma.127 He responded “I have used two e-mail 

addresses since becoming Attorney General of Oklahoma. I use a personal e-mail 

address for personal email, and an official e-mail address for official business.”128 

On March 17, 2017, members of the Committee on Environment and Public 

Works sent a letter to Pruitt stating that he was “not fully forthcoming and truthful 

with the Committee” and requested that Pruitt answer a series of questions to pro-

vide clarification.129 

129. Press Release, Office of Senator Sheldon Whitehouse, Senators Press Pruitt on Failing – Again – To 

Tell the Truth about Emails (Jun. 15, 2017), https://www.whitehouse.senate.gov/news/release/senators-press- 

pruitt-on-failing_again–to-tell-the-truth-about-emails [https://perma.cc/8ZKN-KL84]. 

The Committee had gained possession of documents 

released by the Oklahoma Attorney General’s office that revealed several instan-

ces in which Pruitt used his personal email for official business.130 The Oklahoma 

Attorney General’s office also confirmed the inverse—that Pruitt had used his of-

ficial email address for personal business.131 

On March 21, 2017, the Center for Biological Diversity (“CBD”) and 

Kristen Van de Biezenbos, then a law professor at Oklahoma University,132 

132. She has since become a law professor at the University of Calgary. Law Contacts: Kristen van de 

Biezenbos, UNIVERSITY OF CALGARY, http://contacts.ucalgary.ca/info/law/profiles/1-7892303 [https://perma. 

cc/V8XX-RNW4]. 

filed a complaint with the Office of the General Counsel of the Oklahoma Bar 

Association.133 CBD is a national, nonprofit conservation organization with 

nearly one million members and online activists dedicated to the protection of 

endangered species and wild places.134 

134. See, e.g., Press Release, Center for Biological Diversity, 97 Percent of Endangered Species Threatened 

by Two Common Pesticides (Jan. 18, 2017), https://www.biologicaldiversity.org/news/press_releases/2017/ 

pesticides-01-18-2017.php [https://perma.cc/BER9-TLPZ]. 

Like the complainants in the other cases 

discussed, the Pruitt complainants relied on a version of Rule 8.4.135 The 

authors claimed that Pruitt’s false testimony violated OKLAHOMA RULE OF 

PROFESSIONAL CONDUCT 8.4(c)’s prohibition on “conduct involving dishon-

esty, fraud, deceit or misrepresentation.”136 They further cited the rule’s 

125. Id. 

126. Id. 

127. Id. 

128. Id. 

130. Id. 

131. Id. 

133. CBD Grievance, supra note 123. 

135. CBD Grievance, supra note 123. 

136. Id. 

2019] THE ETHICS RESISTANCE 253 

https://www.whitehouse.senate.gov/news/release/senators-press-pruitt-on-failing_again--to-tell-the-truth-about-emails
https://www.whitehouse.senate.gov/news/release/senators-press-pruitt-on-failing_again--to-tell-the-truth-about-emails
https://perma.cc/8ZKN-KL84
http://contacts.ucalgary.ca/info/law/profiles/1-7892303
https://perma.cc/V8XX-RNW4
https://perma.cc/V8XX-RNW4
https://www.biologicaldiversity.org/news/press_releases/2017/pesticides-01-18-2017.php
https://www.biologicaldiversity.org/news/press_releases/2017/pesticides-01-18-2017.php
https://perma.cc/BER9-TLPZ


commentary for the proposition that the rule applies with greater force to attor-

neys holding public office.137 

After the Pruitt Complaint reached the Oklahoma Bar Association, Pruitt sent 

a letter to the Committee on Environmental and Public Works in which he con-

ceded that he used his personal email address to conduct official business.138 

138. Letter from Scott Pruitt, Administrator, Envtl. Prot. Agency, to John Barrasso, Chairman, and Tom 

Carper, Ranking Member, U.S. Senate Comm. on Env’t and Pub. Works 2 (May 5, 2017), https://www.eenews. 

net/assets/2017/05/06/document_gw_01.pdf [https://perma.cc/YAT2-HBQA]. 

He further supplemented the record to reflect that his “practice is to conduct offi-

cial business through official channels, including my state-provided email 

accounts.”139 Lastly, he blamed any inaccuracies on the fact that he had only 

“four days to complete approximately 1,100 written questions and subparts,” 

though there was no deadline imposed by the Committee.140 

On June 15, 2017, the Washington Post published a story providing evidence 

that Pruitt had actually used two different work emails, contrary to his statements 

that he had used only one.141 

141. Dino Grandoni, The Energy 202: EPA Head Pruitt Had Two Government Email Addresses in His Last Job, 

WASH. POST (June 15, 2017), https://www.washingtonpost.com/news/powerpost/paloma/the-energy-202/2017/06/ 

15/the-energy-202-epa-head-pruitthadtwogovernmentemailaddressesinhislastjob/5941a958e9b69b2fb981dd1a/? 

utm_term=.53ce724b07b6 [https://perma.cc/FS39-UZMX]. 

In an unprecedented move, Senator Whitehouse himself submitted a letter to 

the Oklahoma Bar Association seeking to provide relevant additional information 

to the Pruitt investigation and arguing that his conduct violated Rule 8.4(c).142 

142. Letter from Sheldon Whitehouse, U.S. Sen., to Gina Hendryx, General Counsel, Okla. Bar Ass’n 

1 (July 18, 2017), https://www.whitehouse.senate.gov/imo/media/doc/71817%20Gina%20Hendryx_Pruitt% 

20Complaint%20(002).pdf [https://perma.cc/97LD-7YEF]. 

Therein, he highlighted the aforementioned information that occurred after the 

initial complaint had been filed.143 Senator Whitehouse echoed the argument of 

the original complaint, citing Rule 8.4(c) and mentioning Comment 5 to this 

rule.144 He further cited Washington, D.C. Bar Ethics Opinion 323—the very 

same ethics opinion cited in the Conway Complaint.145 Rather than citing it for 

the proposition that immunity for government work applies only when there is a 

reasonable belief that the job legally requires such misrepresentation, as did the 

Conway complainants, he cited it for the notion that false testimony under oath in 

a United States court or before Congress is prohibited and sanctionable.146 

Senator Whitehouse’s involvement prompted public criticism in conservative 

sectors. Jonathan Small, president of the think tank Oklahoma Council of Public 

Affairs, argued that the “liberal” complainants chose to file their complaint with 

137. Id. 

139. Id. 

140. Id. at 2–3. 

143. Id. at 1–5. 

144. Id. at 5–6. 

145. Id. at 6. 

146. Id. 
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the Oklahoma Bar Association (OBA) because it “is a private group that pos-

sesses government power, and it has a track record of taking far-left political stan-

ces.”147 

147. Jonathan Small, OPCA: OBA and Far Left Attack Pruitt, MCCARVILLE REPORT (Apr. 14, 2017), 

https://mccarvillereport.com/archives/45188 [https://perma.cc/A6X4-6CV6]. 

He hoped “the OBA will do the right thing and not be used as a tool of 

the far left.”148 Small is incorrect that the OBA is a private group, but he is correct 

that it has power; the president of the Association appoints the lawyer members 

of the Professional Responsibility Commission (subject to the approval of 

its board), which is the body that considers and investigates any alleged ground 

for professional discipline.149 Small added that the OBA president, Garvin Isaacs, 

told The New Yorker in December of 2016 that the nomination of Pruitt is 

“the worst thing in the history of our environment!” and that “we are in danger,” 

“[t]he whole country is in danger,” and “[o]ur kids are in danger.”150 

150. Jane Mayer, Scott Pruitt, Trump’s Industry Pick for the EPA, NEW YORKER (Dec. 7, 2016), https://www. 

newyorker.com/news/news-desk/scott-pruitt-trumps-industry-pick-for-the-e-p-a [https://perma.cc/2AWA-AJP4]. 

Another 

critic, Philip Wegmann, mentioned Isaacs’s comments in an op-ed for the con-

servative Washington Examiner, adding that “[a] fair trial in that partisan 

environment hardly seems possible for Pruitt.”151 

151. Philip Wegmann, Low blow? Sen. Sheldon Whitehouse Tries to Get EPA Chief Scott Pruitt Disbarred, 

WASH. EXAM’R (July 20, 2017), https://www.washingtonexaminer.com/low-blow-sen-sheldon-whitehouse- 

tries-to-get-epa-chief-scott-pruitt-disbarred [https://perma.cc/58SF-QZQM]. 

Wegmann further warned that 

“[l]etting Whitehouse go after Pruitt is like letting a radical environmentalist fox 

in the regulatory henhouse” because he is “one of the most outspoken climate 

activists in Congress.”152 

For her part, Professor Van de Biezenbos said she did not consider the 

complaint controversial, characterizing it as “just an inquiry.”153 

153. Randy Krehbiel, EPA Chief Scott Pruitt Target of Oklahoma Bar Association Complaint, TULSA 

WORLD (Mar. 31, 2017), www.tulsaworld.com/homepagelatest/epa-chief-scott-pruitt-target-of-oklahoma-bar- 

association-complaint/article_bdbdf74e-4c48-57de-961e-aeda548c4b40.html [https://perma.cc/Q2U3-V3CJ]. 

Amy 

Atwood, of CBD, agreed, saying “I hope the investigation will help us all 

understand why Pruitt was so cagey about his communications with fossil- 

fuel interests.”154 

154. Tim Talley, Oklahoma Bar Association Opens Investigation of ex-AG Pruitt, BUSINESS INSIDER (Mar. 

30, 2017), https://www.businessinsider.com/ap-oklahoma-bar-association-opens-investigation-of-ex-ag-pruitt- 

2017-3 [https://perma.cc/UAX8-7MG3]. 

Paralleling Professor Smith’s comments regarding the Conway Complaint, 

Professor Van de Biezenbos denied that she was politically motivated: “I imagine 

some will interpret this as a political move,” but “I don’t want my students to see 

someone who is a member of the Oklahoma Bar Association violate its ethics 

rules and no one do anything about it.”155 Her expectations regarding a sanction 

148. Id. 

149. The Professional Responsibility Commission exists in its present form by virtue of Rule 2, RULES 

GOVERNING DISCIPLINARY PROCEEDINGS, OKLA. STAT. tit. 5, ch. 1, app. 1-A (effective July 1, 1981). 

152. Id. 

155. Id. Although her complaint does not discuss it, the preamble to the Oklahoma Rules of Professional 

Conduct provides support for Professor Van de Biezenbos’s apolitical rationale, stating that lawyers should 
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were tempered; “you wouldn’t anticipate very stringent disciplinary action based 

on a single incident because I don’t believe that Mr. Pruitt has had any previous 

ethics violations filed against him with the Bar Association here,” though she 

went on to say, “[t]hat being said, this is a particularly egregious violation of 

ethics.”156 

156. Daisy Creager, OU Professor, Organization Turn Up Heat on EPA Administrator Scott Pruitt over 

Emails, OU DAILY (Mar. 23, 2017), http://www.oudaily.com/news/ou-professor-organization-turn-up-heat-on- 

epa-administrator-scott/article_ed56281c-0f2f-11e7-a8aa-134bfcfa2260.html [https://perma.cc/N4HB-U2FH]. 

At the time of this writing, the case is under investigation and there has been 

no announcement from the Oklahoma Bar Association regarding its outcome. 

This is not unexpected; John Williams, executive director of the Oklahoma Bar 

Association, stated in an interview that he assumed Senator Whitehouse’s sub-

mission “would cause the investigation to go on longer.”157 

157. Alexander C. Kaufman, Senator Joins Ethics Probe That Could Get EPA Chief Scott Pruitt Disbarred, 

HUFFINGTON POST (July 18, 2017), https://www.huffingtonpost.com/entry/scott-pruitt-ethics-probe_us_ 

596cf43ce4b0e983c05800ed [https://perma.cc/4GKC-FZ6T]. 

The Pruitt case bears a strong resemblance to the Sessions case. Both claim 

that the official made false, sworn statements in violation of the applicable catch- 

all provision. Moreover, in both cases, news reporting helped establish factual 

inconsistencies. The Pruitt case is unlike the Sessions case and other previously 

filed Ethics Resistance complaints, however, in two respects. First, there is some 

evidence that it was influenced by other complaints, notably the complaints filed 

against Conway. Secondly, it is the first instance in which an elite complainant 

from the government joined the effort. Thus, it is fair to say that the trend was 

showing signs of becoming a movement; complainants were becoming aware of, 

and potentially influenced by, each other, and they existed in a broader array of 

elite sectors. 

E. PUSHING INTO THE PRIVATE SECTOR: LAWYER TO THE PRESIDENT 

MARC KASOWITZ 

On June 11, 2017, The New York Times broke a story regarding Marc 

Kasowitz, President Trump’s attorney, in connection with ongoing investigations 

regarding possible collusion with Russia and obstruction of justice.158 

158. Rebecca R. Ruiz and Sharon LaFraniere, Role of Trump’s Personal Lawyer Blurs Public and Private 

Lines, N.Y. TIMES (June 11, 2017), https://www.nytimes.com/2017/06/11/us/politics/trump-lawyer-marc- 

kasowitz.html [https://perma.cc/J5GP-7K25]. 

According 

to the story, Kasowitz “bypassed the White House Counsel’s Office,” and advised 

White House aides to limit their discussion of the inquiry into Russian interfer-

ence and told aides “who had asked whether it was time to hire private lawyers 

that it was not yet necessary.”159 

“cultivate knowledge of the law beyond its use for clients” and should further the public’s “confidence in the 

rule of law and the justice system.” O.K. RULES OF PROF’L CONDUCT pmbl. 6 (2008). 

159. Id. 
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Two days later, lawyer Neal Goldfarb filed a legal ethics complaint with the 

Departmental Disciplinary Committee of New York.160 

160. Complaint against Mark E. Kasowitz from Neal Goldfarb to Departmental Disciplinary Committee for 

the First Department (June 13, 2017), http://www.bankruptcymisconduct.com/new/document-downloads/ 

doc_download/200-ny-bar-ethics-complaint-vs-marckasowitz.html [https://perma.cc/4CNB-ZGW2] [hereinafter 

Goldfarb Complaint Against Kasowitz]. 

Goldfarb is a former 

member of the Board of Directors of the ACLU in Washington D.C. and a blog-

ger and researcher on issues concerning the interrelationship between law and 

linguistics.161 

161. Attorneys: Neal Goldfarb, BUTZEL LONG, https://www.butzel.com/attorneys-detail/neal-goldfarb.html 

[https://perma.cc/VHL8-ZT67]; LAWnLinguistics: About, LAWNLINGUISTICS, https://lawnlinguistics.com/ 

about/ [https://perma.cc/44RN-4PZY]. 

Two days after Goldfarb filed his complaint, the Campaign for Accountability 

(CAP) filed its own with the Office of Disciplinary Counsel in Washington 

D.C.162 

162. Complaint against Mark E. Kasowitz from Daniel E. Stevens, Executive Director, Campaign for 

Accountability, to Office of Disciplinary Counsel, District of Columbia Court of Appeals (June 16, 2017), 

https://www.documentcloud.org/documents/3866470-CfA-Kasowitz-Bar-Complaint-6-15-17.html [https:// 

perma.cc/5DVZ-PW6B]. 

CAP is a self-described “non-profit, nonpartisan watchdog organization 

that uses research, litigation and aggressive communications to expose miscon-

duct and malfeasance in public life.”163 

163. Campaign for Accountability: About, CAMPAIGN FOR ACCOUNTABILITY, https://campaignfor 

accountability.org/about/ [https://perma.cc/P9DS-YJJU]. 

The two complaints share many similarities, but there are noteworthy differen-

ces. Both allege that Kasowitz violated Rule 4.3 in their respective jurisdictions. 

Although the two rules differ slightly, they both prohibit a lawyer from giving 

advice to an unrepresented person if there is a reasonable possibility that the inter-

ests of the lawyer’s client will conflict with the interests of the unrepresented per-

son other than the advice “to secure counsel.”164 Both complaints infer that the 

White House staff members are unrepresented.165 They further characterize 

Kasowitz’s recommendation regarding counsel as legal advice.166 In that vein, 

Goldfarb explains that advice not to secure counsel constitutes legal advice 

because the rule indicates that telling someone to secure counsel is permissible  

164. Compare N.Y. RULES OF PROF’L CONDUCT R. 4.3 (N.Y. STATE UNIFIED COURT SYS. 2017) (“The law-

yer shall not give legal advice to an unrepresented person other than the advice to secure counsel if the lawyer 

knows or reasonably should know that the interests of such person are or have a reasonable possibility of being 

in conflict with the interests of the client.”), with D.C. BAR RULES OF PROF’L CONDUCT R. 4.3 (D.C. BAR 2007) 

(“In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not: (1) Give 

advice to the unrepresented person other than the advice to secure counsel, if the interests of such person are or 

have a reasonable possibility of being in conflict with the interests of the lawyer’s client.”). 

165. Goldfarb Complaint Against Kasowitz, supra note 160, at 2; CAMPAIGN FOR ACCOUNTABILITY, supra 

note 163, at 2. 

166. Goldfarb Complaint Against Kasowitz, supra note 160, at 2; CAMPAIGN FOR ACCOUNTABILITY, supra 

note 163, at 2. 

2019] THE ETHICS RESISTANCE 257 

http://www.bankruptcymisconduct.com/new/document-downloads/doc_download/200-ny-bar-ethics-complaint-vs-marckasowitz.html
http://www.bankruptcymisconduct.com/new/document-downloads/doc_download/200-ny-bar-ethics-complaint-vs-marckasowitz.html
https://perma.cc/4CNB-ZGW2
https://www.butzel.com/attorneys-detail/neal-goldfarb.html
https://perma.cc/VHL8-ZT67
https://lawnlinguistics.com/about/
https://lawnlinguistics.com/about/
https://perma.cc/44RN-4PZY
https://www.documentcloud.org/documents/3866470-CfA-Kasowitz-Bar-Complaint-6-15-17.html
https://perma.cc/5DVZ-PW6B
https://perma.cc/5DVZ-PW6B
https://campaignforaccountability.org/about/
https://campaignforaccountability.org/about/
https://perma.cc/P9DS-YJJU


legal advice.167 

Both complaints also discuss how the circumstances make unethical conflict 

between President Trump and the staffers a reasonable possibility.168 They 

explain that staffers might have been involved in the campaign or transition com-

mittee and have information relevant to the issue of contacts with Russia or 

Russian businesses.169 If so, and their involvement does not incriminate them, it 

is reasonably likely that staffers would have an interest in using counsel to assist 

with being fully forthcoming with investigators to avoid being drawn into a cover 

up. If their involvement does incriminate them, it is reasonably likely that they 

would have an interest in using counsel to facilitate cooperating with investiga-

tors under a grant of immunity. Even if they have no knowledge of these matters, 

it is reasonably likely that the staff might have reasons not to want Kasowitz to 

interview them for the personal benefit of President Trump, and securing their 

own counsel would make it easier for them to insulate themselves from an inter-

view. Along those lines, CAP’s complaint states, “It is in President Trump’s inter-

ests that those staff members—who may be questioned as witnesses by either the 

special counsel or a congressional committee—not retain their own counsel, as 

doing so would severely limit Mr. Kasowitz’s ability to talk to them, potentially 

helping to shape their testimony, before they are interviewed.”170 

The complaints differ, however, in other respects. Only CAP’s complaint 

alleges that Kasowitz engaged in the unauthorized practice of law.171 District of 

Columbia Bar Rule 5.5(a) provides that “a lawyer shall not practice law in a juris-

diction where doing so violates the regulation of the legal profession in that juris-

diction.” Kasowitz lists himself as a member of the New York bar on his firm 

website but does not list himself as a member of the Washington D.C. bar.172 

172. Kasowitz Benson Torres: Marc E. Kasowitz, KASOWITZ BENSON TORRES, https://www.kasowitz.com/ 

people/marc-e-kasowitz/ [https://perma.cc/A2N3-N84F]. 

CAP assumes that he is not a member of the latter and argues that advising aides 

in the White House constitutes the practice of law and, therefore, his lack of bar 

membership renders his conduct unauthorized and in violation of Rule 5.5(a). 

Only Goldfarb’s complaint alleges that Kasowitz made improper communica-

tions with people represented by counsel.173 N.Y. R. PROF. C. 4.2(a) states that, 

“[i]n representing a client, a lawyer shall not communicate or cause another to 

communicate about the subject of the representation with a party the lawyer 

knows to be represented by another lawyer in the matter, unless the lawyer has 

the prior consent of the other lawyer or is authorized to do so by law.” Because 

167. Goldfarb Complaint Against Kasowitz, supra note 160, at 2–6. 

168. Goldfarb Complaint Against Kasowitz, supra note 160, at 2–6; CAMPAIGN FOR ACCOUNTABILITY, 

supra note 163, at 2. 

169. Goldfarb Complaint Against Kasowitz, supra note 160, at 2; CAMPAIGN FOR ACCOUNTABILITY, supra 

note 163, at 2. 

170. CAMPAIGN FOR ACCOUNTABILITY, supra note 163, at 2–3. 

171. Id. at 2. 

173. Goldfarb Complaint Against Kasowitz, supra note 160, at 5–6. 
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Goldfarb does not appear to treat this as an alternative claim to his Rule 4.3 claim, 

it can be a bit difficult to sort out how the staffers can be both unrepresented and 

represented by counsel. He maintains, however, that staff members are unrepre-

sented as to their personal interests but represented by the Office of White House 

Counsel at least insofar as they pursue the institutional interests of the White 

House through their positions. Following that reasoning, Goldfarb claims that 

Kasowitz’s communications affected the institutional interests of the White 

House, thereby implicating their representation by White House Counsel, but he 

failed to obtain White House Counsel’s consent beforehand.174 

The filing of these complaints became a national news story, prompting Mark 

Corallo, a spokesman for Kasowitz, to issue a statement in which he called them 

“obviously politically motivated” and “based on press reports, which were based 

on anonymous sources.”175 

175. Christine Simmons, Kasowitz Hit With Ethics Complaints in NY, DC Over White House Advice, LAW. 

COM (Jun. 15, 2017, 08:13 PM), https://www.law.com/sites/almstaff/2017/06/15/kasowitz-hit-with-ethics- 

complaints-in-ny-dc-over-white-house-advice/?slreturn=20180314181409 [https://perma.cc/J8BE-QJJ3]. 

Despite the high profile of the case, there were not very many critics of the 

Kasowitz Complaints. This might be a byproduct of its rather technical nature. 

Detailed discussions of the merits were mostly confined to media that catered to 

lawyers. The most critical mainstream analysis came from law tabloid Above the 

Law’s Joe Patrice, who wrote that, “[w]hile this was undeniably poor judgment 

on his part if true, it doesn’t necessarily rise to something unethical.”176 

176. Joe Patrice, . . .And Now The Inevitable Ethics Complaint Against Trump’s Lawyer, ABOVE THE LAW 

(Jun. 15, 2017, 12:33 PM), https://abovethelaw.com/2017/06/and-now-the-inevitable-ethics-complaint- 

against-trumps-lawyer/ [https://perma.cc/P97F-6573]. 

Patrice 

argued that the question of whether there was a reasonable possibility of a conflict 

turned on the nature of the staffers’ jobs, writing, “There are a lot of moving parts 

in the White House, and not everyone has even a tangential relationship to the 

subject of the investigation.”177 He further speculated that the staffers would not 

likely be willing to come forward for an investigation, though he conceded that 

the complaints were warranted to prompt an investigation into the staffers’ role 

and to impress upon attorneys the seriousness of Rule 4.3.178 

Having now summarized the complaints, it is obvious that the arguments 

within them rely on similar ethical provisions. It is also evident that the Ethics 

Resistance has maintained the attention of the news media throughout and gained 

allies in new quarters, such as the political ranks. Most interesting, perhaps, is 

that a heretofore unusual event—the filing of a legal ethics complaint by an elite 

group against a politically powerful lawyer—is approaching normalcy; indeed, 

Patrice’s article on the Kasowitz complaint was entitled, “. . . And Now the 

Inevitable Ethics Complaint Against Trump’s Lawyer.”179 In the following 

174. Id. 

177. Id. 

178. Id. 

179. Id. 
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section, I explore the central characteristics of the movement that could become 

the new normal. 

II. THE NOVELTY AND DISTINCTIVENESS OF THE ETHICS RESISTANCE 

Skeptics might wonder whether this Ethics Resistance is truly novel. There 

are reasons to believe that it is not. On average, a complaint is filed in the disci-

plinary system every six minutes.180 

180. In 2016, disciplinary agencies received an estimated 87,487 new complaints. There are 525,600 

minutes in a year. STANDING COMM. ON PROF’L DISCIPLINE OF THE AM. BAR ASS’N CTR. FOR PROF’L 

RESPONSIBILITY, 2016 SURVEY ON LAWYER DISCIPLINE SYS. (S.O.L.D.) chart I pt. A (Jan. 2018), https://www. 

americanbar.org/content/dam/aba/administrative/professional_responsibility/2016sold_results.authcheckdam. 

pdf [https://perma.cc/6UHZ-5L9G] [hereinafter STANDING COMM. ON PROF’L DISCIPLINE]. 

A massive number of these complaints are 

dismissed without fanfare because they obviously do not state legitimate 

grounds for discipline.181 It would be virtually impossible absent Herculean 

effort to sift through these dismissed complaints and get a reliable sense of 

how many and how often they target top government lawyers. For obvious rea-

sons, disciplinary agencies do not ordinarily publish records of summary dis-

positions by attorney name and do not make any record of them accessible 

online.182 Given the sheer volume, however, we can surmise that some portion 

of the complaints that have been screened out or received summary disposition 

must have targeted politically important lawyers like high-ranking government 

officials. 

Furthermore, there have been instances in which the most powerful politicians 

on earth have been subject to legal discipline from states. Famously, The New 

York Supreme Court Appellate Division disbarred former President Richard 

Nixon,183 and the Arkansas State Bar suspended former President Bill Clinton 

from the practice of law for five years,184 and the Maryland Court of Appeals dis-

barred former Vice-President Spiro Agnew.185   

181. Disciplinary agencies investigated an estimated 58,008 complaints, and they screened out or summar-

ily dismissed an estimated 38,155 of them. Id. at chart I pt. B. This last category is typically resolved very 

quickly; indeed, six states, Iowa, New Mexico, Rhode Island, South Dakota, Vermont, and West Virginia aver-

age three days or less from intake to summary disposition. Id.; see also Ted Schneyer, The Case for Proactive 

Management-Based Regulation to Improve Professional Self-Regulation for U.S. Lawyers, 42 HOFSTRA L. 

REV. 233, 263 (2013) (“Some jurisdictions dismiss up to ninety percent of all complaints. Most are dismissed 

because the conduct alleged does not violate the rules of professional conduct . . . . The disciplinary system 

does not address these tens of thousands of complaints annually.”). 

182. Even the most accessible records online do not indicate whether attorneys have complaints filed against 

them before those have survived some sort of screening procedure beyond summary disposition and do not 

include dismissals through summary disposition or screening. Cf. Jacquelyn M. Desch, Note, Attorney 

Discipline Online, 29 GEO. J. LEGAL ETHICS 921, 937 (2016). 

183. In re Nixon, 385 N.Y.S.2d 305, 307 (N.Y. App. Div. 1976). 

184. Neal v. Clinton, No. CIV 2000-5677, 2001 WL 34355768, at *3 (Ark. Cir. Ct. Jan. 19, 2001). 

185. Md. State Bar Ass’n v. Agnew, 318 A.2d 811, 813 (Md. 1974). 
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Therefore, the fact that a complaint has been filed against a high-ranking law-

yer, alone, is not enough to signal a change in the ethical landscape. How, then, is 

the series of complaints discussed in this Article something new? 

In this section, I argue that the complaints of the Ethics Resistance generally 

share four additional characteristics that make them unlike the ethics complaints 

or disciplinary actions that have been taken against the highest lawyers in govern-

ment in the past. 

A. Who They Come From 

One of the hallmarks of the Ethics Resistance is that the complaints come from 

people or groups that occupy highly salient positions in the nation’s political dis-

course. Every complaint in the resistance has been filed by a national non-profit 

organization or affiliate, a law professor at an accredited law school, or some 

combination thereof. Law professors drafted the Martins Complaint and the 

Conway Complaint.186 National non-profit organizations created one of the 

Sessions complaints and one of the Kasowitz Complaints, and the other Kasowitz 

complaint was filed by a former board member of such an organization.187 A law 

professor and a national non-profit combined to author the Pruitt complaint.188 

By contrast, the majority of other ethics complaints are filed by disaffected cli-

ents against their own lawyers or former lawyers. Neglect of a case, alone, 

accounts for the majority of complaints in many states.189 And over sixty percent 

of violations come from breakdowns in the attorney-client relationship.190 

190. Am. Bar Ass’n, Recovering Lawyers Stress that Learning to Ask for Help is Key to Attorney 

WellBeing, A.B.A. (Feb. 2018), https://www.americanbar.org/news/abanews/aba-news-archives/2018/02/ 

recovering_lawyerss.html [https://perma.cc/bJW5-CVU6]. 

The 

number of complaints filed by lawyers is likely between ten to twenty percent of 

cases,191 and it is reasonable to assume that most of the complaining lawyers are 

opposing counsel or have some sort of business relationship with the lawyer who 

has been accused. 

This is a meaningful distinction. For one, academics and major non-profit 

organizations often have enough clout to generate news coverage or other forms 

of publicity when they file complaints. At the risk of stating the obvious, media 

attention creates opportunities for political influence. Thus, the identities of the 

complainants play a key role in understanding the importance of their complaints 

and whether they may be characterized as political. 

Other complainants, such as clients or law firm lawyers, ordinarily cannot gar-

ner media attention. The circumstances surrounding the Ethics Resistance form 

186. See supra Parts I.A. & I.B. 

187. See supra Parts I.C. & I.E. 

188. See supra Part I.D. 

189. See Griffin, supra note 7, at 1088–89. 

191. Arthur F. Greenbaum, The Attorney’s Duty to Report Professional Misconduct: A Roadmap for 

Reform, 16 GEO. J. LEGAL ETHICS 259, 272 n.63 (2003). 
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something of a natural experiment to illustrate the principle: Neal Goldfarb, a 

lawyer at the national law firm Butzel Long,192 filed a complaint against then- 

White House lawyers Donald McGahn II, Michael Jay Ellis, and John Eisenberg 

two months before he filed his Kasowitz complaint.193 

193. Complaint against Michael Ellis, John Eisenberg, and Donald F. McGahn II from Neal Goldfarb to District 

of Columbia Court of Appeals Board on Professional Responsibility (Apr. 25, 2017), https://www.dropbox.com/s/ 

o9xfc5r8f11x68s/Legal%20ethics%20complaint%20against%20Michael%20Ellis%20et%20al.pdf?dl=0 [https:// 

perma.cc/CV7U-TCNT] [hereinafter Goldfarb Complaint against Ellis]; Goldfarb Complaint Against 

Kasowitz, supra note 160. 

It received no media atten-

tion. Two months later, Goldfarb filed his Kasowitz Complaint.194 Again, he 

received no media attention. Only after the Campaign For Accountability filed its 

own complaint against Kasowitz did the media take notice of Goldfarb’s earlier 

complaint, reporting that both complaints had been filed against Kasowitz.195 

Interestingly, Goldfarb’s earlier complaint against the White House lawyers 

finally got its day in the sun in an article that first discussed the Campaign for 

Accountability Complaint.196 

Secondly, the Ethics Resistance complainants by and large have no special 

relationship to the misconduct described in their complaints. Thus, it is their sta-

tus that makes their complaints newsworthy. 

As mentioned, when clients file complaints against their current or former law-

yers, they are almost always direct victims and have observed at least some of the 

events that gave rise to the alleged violation. This is also the case with complaints 

filed by opposing counsel, who often have witnessed the accused lawyer’s con-

duct first-hand. Therefore, the complainants in the vast majority of legal ethics 

cases have unique access to the underlying facts of their complaints. 

With the exception of the Martins complaint,197 the complainants have no 

knowledge of the underlying facts that cannot be gleaned from widely dissemi-

nated news stories. And even the complaint against Martin relies primarily on 

publicly available information, though it would pose a challenge for anyone who 

had not defended a detainee at Guantanamo to assemble that information.198 

B. When They Come 

If we compare these complaints to the proceedings that felled the legal careers 

of high profile politicians like Agnew, Nixon, and Clinton, an important differ-

ence comes to light: unlike prior high-profile ethics actions against top officials, 

each of the Ethics Resistance complaints has been filed before federal investiga-

tions have yielded results. 

192. BUTZEL LONG, supra note 161. 

194. Supra Part I.E. 

195. A Google search revealed no media articles in which the words “Neal Goldfarb” and “Kasowitz” 

appear without the words “Campaign for Accountability.” 

196. See Simmons, supra note 175. 

197. See supra Part I.A. 

198. See id. 
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Former Vice-President Spiro Agnew had been the subject of a Department of 

Justice and Internal Revenue Service investigation, which culminated in a charge 

that he had willfully and knowingly attempted to avoid taxes by filing a false and 

fraudulent joint income tax return.199 The scheme arose out of Agnew’s receipt of 

payments from government contractors for whom he had done favors when he 

served as the Governor of Maryland.200 

200. See Andrew Glass, Spiro Agnew Reports He is a Target of a Bribery Probe, April 10, 1973, POLITICO 

(Apr. 9, 2016), https://www.politico.com/story/2016/04/this-day-in-politics-april-10-1973-221719 [https:// 

perma.cc/A32P-HYJL]. 

Agnew accepted a plea deal, promising to 

resign from his position and plead no contest in exchange for the Department of 

Justice’s pledge to seek a lighter sentence and payment of back taxes.201 The 

United States District Court for the District of Maryland accepted the plea and 

directed entry of a suspended three-year sentence and a $10,000 fine.202 

Thereafter, the Maryland State Bar Association instituted the disciplinary pro-

ceeding against Agnew on its own.203 Their petition alleged that the final judg-

ment in the United States District Court constituted conclusive proof of the 

commission of a crime involving moral turpitude and was conduct prejudicial to 

the administration of justice.204 The Court of Appeals of Maryland agreed and 

struck Agnew from the rolls of those authorized to practice in the state.205 

The disbarment of Richard Nixon followed a similar sequence. Five men were 

arrested for breaking into the Democratic National Committee’s headquarters at 

the Watergate Hotel, seeking to plant listening devices.206 In the Fall of 1972, 

those directly involved in the robbery were indicted.207 Months later, the burglars 

were convicted for their role in the spearheading the operation.208 As evidence 

that connected the break-in to the White House mounted, high-ranking members 

of the Nixon Administration resigned.209 Then Attorney General Elliot 

Richardson appointed Archibald Cox as special prosecutor to lead the investiga-

tion into the scandal.210 A Senate Watergate Committee convened public hear-

ings.211 Cox subpoenaed Nixon for tape recordings of conversations and phone  

199. See Md. State Bar Ass’n v. Agnew, 271 Md. 543, 553 (1974). 

201. See James M. McNaughton, Agnew Quits Vice Presidency and Admits Tax Evasion In ’67; Nixon 

Consults on Successor, N.Y. TIMES, Oct. 27, 1973, at A1. To pay the back taxes, Agnew received a loan from 

Frank Sinatra. Glass, supra note 200. 

202. See Agnew, 271 Md. at 553–54. 

203. Id. 

204. Id. 

205. Id. 

206. Alfred E. Lewis, 5 Held in Plot to Bug Democrats’ Office Here, WASH. POST, June 8, 1972, at A1. 

207. Lawrence Meyer, Last Two Guilty in Watergate Plot, WASH. POST, Jan. 31, 1973, at A1. 

208. Id. 

209. Id. 

210. See George Lardner, Jr., Democrat Served Under Kennedy as Solicitor General, WASH. POST, May 19, 

1973, at A1. 

211. See Warren Weaver, Jr., Watergate Panel Files Suit to Get Tapes from Nixon, N.Y. TIMES, Aug. 10, 

1973, at A1. 
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calls that he had in office, and Nixon fired him.212 Thereafter, the House Judiciary 

Committee began impeachment proceedings against Nixon, and the White House 

provided edited transcripts of the tapes.213 

213. Haynes Johnson, President Hands Over Transcripts: Initial Reaction on Hill Divided Along Party 

Lines, WASH. POST (May 1, 1974), https://www.washingtonpost.com/wp-srv/national/longterm/watergate/ 

articles/050174-1.htm?noredirect=on [https://perma.cc/Z7YE-JELY]. 

The Committee would eventually 

receive the requested tape recordings pursuant to a Supreme Court order.214 

Thereafter, the Committee passed three articles of impeachment against Nixon, 

for obstruction of justice, misuse of power and contempt of Congress.215 Nixon 

then resigned.216 His successor in office, Gerald Ford, issued a pardon less than a 

month later, thereby ending the federal investigation against him.217 

One month after the pardon, the Grievance Committee of the Association of 

the Bar of the City of New York began its own investigation of Nixon’s con-

duct.218 Two years later, the State Bar issued a petition containing five specifica-

tions of misconduct.219 Nixon attempted to resign from the bar to avoid the 

disbarment proceeding, but his resignation was rejected.220 He did not mount a 

defense, and the Court construed his failure to answer the charges, to appear in 

the proceeding, or to submit any papers on his behalf as an admission of the 

charges and an indifference to the attendant consequences.221 

The Arkansas State Bar’s suspension of Bill Clinton in 2001 follows this same 

pattern. The investigation that led, ultimately, to impeachment proceedings and 

suspension began in 1994, two years after the dissolution of the Whitewater 

Development Corp.222 

222. See Untangling Whitewater: Timeline (1978-1994), WASH. POST, http://www.washingtonpost.com/ 

wp-srv/politics/special/whitewater/timeline.htm [https://perma.cc/CG8F-K3RL]. 

That company was a joint venture between Bill and 

Hillary Clinton and James and Susan McDougal.223 In January 1994, Attorney 

General Janet Reno appointed an independent counsel to investigate 

Whitewater’s financial irregularities.224 That same year, Paula Jones filed a sexual 

harassment suit against Clinton in federal court in Arkansas.225 

225. See Untangling Whitewater: Timeline (1995-1998), WASH. POST, http://www.washingtonpost.com/ 

wp-srv/politics/special/whitewater/timeline2.htm [https://perma.cc/JZW8-743Q]. 

After a federal 

investigation, the McDougals were indicted and convicted of fraud in 1996.226 

212. See Haynes Johnson, Initial Reaction on Hill Divided Along Party Lines, WASH. POST, May 1, 1974, at 

A1. 

214. See id. 

215. See John Herbers, The 37th President Is First to Quit Post, N.Y. TIMES, Aug. 9, 1974, at 69. 

216. See id. 

217. See John Herbers, Action Taken to Spare Nation and Ex-Chief, President Asserts, N.Y. TIMES, Sept. 9, 

1974, at A1. 

218. In re Nixon, 385 N.Y.S.2d 305, 306 (N.Y. App. Div. 1976). 

219. Id. 

220. Id. at 181. 

221. Id. at 180. 

223. See id. 

224. See id. 

226. See id. 
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The independent counsel’s investigation continued on, with expanded focus, 

including Clinton’s role in the events that precipitated the Paula Jones suit.227 

In early 1998, Clinton was deposed by Jones’s lawyers and claimed under oath 

that he did not have an affair with White House intern Monica Lewinsky.228 

Thereafter, a grand jury investigated Clinton for possible charges of perjury, wit-

ness tampering and obstruction of justice.229 Clinton testified before the grand 

jury and admitted “inappropriate intimate contact” with Lewinsky.230 Thereafter, 

the independent counsel provided a report of his findings to the House of 

Representatives, recommending impeachment.231 

231. Explosive Starr Report Outlines Case for Impeachment, CNN (Sept. 11, 1998), http://www.cnn.com/ 

ALLPOLITICS/stories/1998/09/11/starr.report/ [https://perma.cc/6MDJ-YWP9]. 

The House agreed, voting to 

impeach on two of the four counts before it.232 The consequent Senate trial in 

1999 resulted in Clinton’s acquittal.233 

Two months later, Federal District Judge Susan Webber Wright, who presided 

over the Jones suit, cited Clinton for civil contempt of court for his “willful fail-

ure” to obey discovery orders.234 The court assessed a fine and referred to the 

Arkansas Supreme Court to see if disciplinary action would be appropriate.235 On 

his last day in office, Clinton struck a deal with the independent counsel to admit 

to ’’testifying falsely’’ and to accept a five-year suspension of his license to prac-

tice law in Arkansas and agreed to pay a $25,000 fine.236 

236. Mr. Clinton’s Last Deal, N.Y. TIMES (Jan. 20, 2001), https://www.nytimes.com/2001/01/20/opinion/ 

mr-clinton-s-last-deal.html [https://perma.cc/F2RK-FXEX]. 

In exchange, Ray agreed 

to close his investigation.237 This left the Arkansas Supreme Court with very little 

to do beyond rubberstamping the deal. The Court accepted an Agreed Order of 

Discipline admitting violation of Rule 8.4(d) of the Arkansas Model Rules of 

Professional Conduct and suspended Clinton for a period of five years.238 

For each of these successful disciplinary cases against high-ranking federal 

officeholders, the state disciplinary body did not need to do the heavy lifting when 

it came to either determining the facts of the case before it or deciding whether the 

lawyer’s conduct had risen to the level of a civil or criminal violation.239 In  

227. See Ruth Marcus, How Starr Got Permission to Expand His Investigation, WASH. POST, Jan. 30, 1988, 

at A19. 

228. See John M. Broder & Neil A. Lewis, Clinton Is Found To Be in Contempt on Jones Lawsuit, N.Y. 

TIMES (Apr. 13, 1999), at A1. 

229. See id. 

230. Id. 

232. Broder & Lewis, supra note 232. 

233. Peter Baker & Helen Dewar, The Senate Acquits President Clinton, WASH. POST, Feb. 13, 1999, at A1. 

234. Jones v. Clinton, 36 F. Supp. 2d 1118, 1134 (E.D. Ark. 1999). 

235. Id. at 1132 n.20. 

237. Id. 

238. Notice of Suspension, In re Clinton, Bar ID #73019 (Ark. Feb. 21, 2001) (unpublished). 

239. To be sure, the state bar investigation in the Nixon case produced allegations that went beyond the find-

ings of federal authorities during the Nixon presidency. Importantly, however, federal investigative bodies had 

issued findings and concluded investigations before the legal ethics proceedings had begun. Moreover, Nixon 
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Clinton’s case, almost no work needed to be done at all.240 

240. It bears mentioning that Agnew, Nixon, and Clinton are not the only high-ranking lawyers who have been 

disciplined due to misconduct at the federal level. For example, there were several such lawyers who were disci-

plined in connection with the Watergate investigation, including Richard Kliendienst (Attorney General), John 

Mitchell (former Attorney General), John Ehrlichmann (Nixon Counsel), Charles Colson (Nixon Special Counsel), 

John Dean (White House Counsel), Herbert Kalmbach (Nixon personal attorney), and George Bradford Cook 

(chairman of Securities and Exchange Commission). See N.O.B.C. Reports on Results of Watergate-Related 

Charges on 29 Lawyers, 62 ABA J. 1219, 1337 (Oct. 1976) (listing 29 disciplined lawyers); Jed Shugerman, 

Mueller Probe: Matthew Whitaker Should Remember What Happened to Nixon’s Crooked Lawyers, SLATE (Dec. 4, 

2018), https://slate.com/news-and-politics/2018/12/matthew-whitaker-obstruction-mueller-probe-nixon-watergate. 

html [https://perma.cc/6UDJ-7CP8]. In each case, however, disciplinary actions started after federal investigations 

against the lawyers were largely completed and, in most instances, had already resulted in criminal convictions. 

George Lardner, Jr., Kalmbach Quits Law Firm in California, WASH. POST (Feb. 27, 1974) (disciplinary 

proceedings instituted after Kalmbach had entered guilty plea for campaign finance violations); Stuart Auerbach, 

Lawyer Discipline, WASH. POST (August 4, 1977), https://www.washingtonpost.com/archive/local/1977/08/04/ 

lawyer-discipline/8e6b7fec-33cc-4e8c-95a7-5111ba993930/?noredirect=on&utm_term=.c61b237b1927 [https:// 

perma.cc/FK4G-YQPV] (Kliendienst disciplined after pleading guilty to refusing to testify completely and 

accurately to Senate); Matter of Colson, 412 A.2d 1160, 1161–62 (D.C. Ct. App. 1979) (Colson’s conviction led to 

formal proceedings of disciplinary board); Dean Disbarred in Virginia for ‘Unethical’ Acts, N.Y. TIMES (Feb. 7, 

1974), https://www.nytimes.com/1974/02/07/archives/dean-disbarred-in-virginia-for-unethical-acts.html [https:// 

perma.cc/JN4C-NTGZ] (Dean pleaded guilty to crimes and, thereafter, Virginia Bar Association brought 

disbarment claim); Ehrlichmann is Disbarred, N.Y. TIMES (March 26, 1975), https://www.nytimes.com/1975/03/ 

26/archives/ehrlichman-is-disbarred.html [https://perma.cc/KER3-F3WR] (Ehrlichmann disbarred after two federal 

court convictions); State Ex Rel. Neb. State Bar Ass’n v. Cook, 232 N.W.2d 120 (Neb. 1975) (complaint was filed 

by active lawyer in Nebraska but only after Cook had resigned as SEC chairman for role in misdeeds and after Cook 

had cooperated with prosecutors after admitting his own false testimony to them); Morris Kaplan, Mitchell 

Disbarred as Lawyer in State, N.Y. TIMES (July 4, 1975), https://www.nytimes.com/1975/07/04/archives/mitchell- 

disbarred-as-lawyer-in-state-mitchell-is-disbarred-in.html [https://perma.cc/TA9T-Q425] (Mitchell disbarred due to 

prior conviction for Watergate-related crimes). 

The Ethics Resistance complaints have all been filed before federal investiga-

tions yielded findings. To be sure, there have been a handful of indictments to 

arise out of Special Counsel Robert Mueller’s investigation of Russian interfer-

ence in the 2016 election, but they provide little more than breadcrumbs for fur-

ther investigation and do not settle any material issues in the filed complaints. 

Even the most useful indictment merely provides evidence that Sessions attended 

a meeting in which Papadopoulos stated that he had connections that could help 

arrange a Putin-Trump meeting.241 

241. See Statement of the Offense at 4–5, United States. v. Papadopoulos, No. 1:17-cr-00182-RDM (D.D.C. 

Oct. 5, 2017), https://www.justice.gov/file/1007346/download [https://perma.cc/M3T7-GH26]. 

Though the indictment additionally mentions 

an unidentified “Senior Policy Advisor” who received an email regarding an 

open invitation from Putin to meet Trump about “interesting messages coming in 

from Moscow,” that is not useful absent difficult investigative work to confirm 

that Sessions is actually the unnamed advisor.242 Thus, the complaints place 

did not contest those allegations during the ethics proceedings against him. In re Nixon, 385 N.Y.S.2d 305, 306 

(N.Y. App. Div. 1976) (“The failure of the respondent to answer the charges, to appear in the proceeding, or to 

submit any papers on his behalf must be construed by this court as an admission of the charges and an indiffer-

ence to the attendant consequences.”). 

242. Id. at 6. 
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investigative burdens on ethical disciplinary agencies well beyond those imposed 

upon them in connection to high-profile disciplinary actions in the past. 

C. How Often They Come 

The frequency of ethics complaints against lawyers with close ties to Trump’s 

executive during the early stages of his presidency was so stunning that it is 

almost certainly unprecedented.243 

Even if we exclude the Martins complaint because it was filed shortly before 

Trump’s election, four other lawyers of similarly high stature have been targeted 

in the one year since Trump’s election through at least 8 high-profile com-

plaints244 with thousands of signatories.245 Many of them were filed in a twelve- 

week period between February and April of 2017.246 And this does not even count 

the complaint against White House lawyers Donald McGahn II, Michael Jay 

Ellis, and John Eisenberg because it was filed neither by a national organization 

nor a member of the legal academy.247 

While the filing pace has slowed somewhat, more could be on the way. Several 

journalists have penned articles claiming that Donald Trump’s lawyer, Michael 

Cohen, violated the New York Rules of Professional Conduct in connection with 

his alleged use of personal funds and aggressive tactics to silence Trump’s affair 

with Stormy Daniels during Trump’s election campaign.248 

248. See, e.g., Stephanie Francis Ward, Trump Attorney’s Statement that He Paid Stormy Daniels $130K Raises 

Ethics Questions, ABA J. (Feb. 14, 2018), http://www.abajournal.com/news/article/trump_attorneys_statement_ 

stormy_daniels/ [https://perma.cc/89WP-6ZM5]; Elie Mystal, Would Every Lawyer Who’s Paid $130,000 Out of 

Their Own Pocket to Silence Their Client’s Porn-Star Girlfriend, Please Raise Your Hand?, ABOVE THE LAW (Feb. 

14, 2018), https://abovethelaw.com/2018/02/would-every-lawyer-whose-paid-130000-out-of-their-own-pocket-to- 

silence-their-clients-porn-star-girlfriend-please-raise-your-hand/ [https://perma.cc/H6QM-W2HY]; Steven Lubet, If 

Michael Cohen is Telling the Truth about His Stormy Daniels Payment, He Can Be Disbarred, SLATE (Mar. 10, 

2018), https://slate.com/news-and-politics/2018/03/if-michael-cohen-is-telling-the-truth-about-his-stormy-daniels- 

payment-he-can-be-disbarred.html [https://perma.cc/PC22-NWD6]; Colin Kalmbacher, Michael Cohen Could Lose 

His Law License if He Forced Stormy Daniels to File False Statement, LAW & CRIME (Mar. 7,, 2017), https:// 

lawandcrime.com/high-profile/michael-cohen-could-lose-his-law-license-if-he-forced-stormy-daniels-to-sign-false- 

statement/ [https://perma.cc/6KU5-SLKS]; Javier E. David, Ethics Watchdog Files Complaint Alleging Trump 

Lawyer’s Payment to Stormy Daniels Violates Law, CNBC (Mar. 12, 2018), https://www.cnbc.com/2018/03/11/ 

ethics-watchdog-files-complaint-alleging-trump-lawyers-payment-to-stormy-daniels-violates-law.html [https:// 

The national non- 

243. While it is impossible to determine the precise quantity of complaints of this nature that have been 

filed in the past, both the fact that there has been a rush of publicized complaints in the last year and the fact 

that nothing approaching this number of complaints has before occurred in a period of similar length gives 

confidence that this is something special. Cf. David Keenan et al., The Myth of Prosecutorial Accountability 

After Connick v. Thompson, 121 YALE L.J. ONLINE 203, 234–35 (2011) (stating most disciplinary agencies 

do not publish statistics concerning the number of prosecutorial misconduct claims they receive); Deborah L. 

Rhode, Institutionalizing Ethics, 44 CASE W. RES. L. REV. 665, 725 (1994) (“Current bar referral programs 

perform no screening or evaluating functions, and as noted earlier, disciplinary agencies fail to disclose infor-

mation concerning the vast majority of complaints that do not result in formal investigation or public 

sanctions.”). 

244. See supra Part I. 

245. The LFGG complaint, alone, had 2,000 signatories. See supra Part I.C. 

246. See generally supra Part I. 

247. See Goldfarb Complaint against Ellis, supra note 193. 
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perma.cc/JLH8-M4MX] (“In fact, a number of legal observers note Cohen’s actions could imperil his own 

good standing as a lawyer.”). 

profit group, Citizens for Responsibility and Ethics in Washington (CREW), filed 

an ethics complaint with the Department of Justice and the Office of Government 

Ethics arguing that Cohen’s funding “constituted a loan to President Trump that 

he should have reported as a liability on his public financial disclosure.”249 The 

group has not yet, however, filed a legal ethics complaint in New York, where 

Cohen is a member of the bar. 

D. What They Are About 

Nearly all of the complaints in the Ethics Resistance rely on catch-all provi-

sions.250 The Conway, Sessions, and Pruitt complaints rely on state or federal ver-

sions of Model Rule 8.4(c). The Martins complaint relies on MASS. R. PROF. C. 

8.4(d). Only the complaints filed against Marc Kasowitz do not invoke a catch- 

all. 

In this regard, the complaints of the Ethics Resistance, by and large, fall out-

side of the mainstream. The Model Rules of Professional Conduct consider gov-

ernment lawyers to be exceptional, setting forth special rules to govern their 

conduct.251 The relationship between a private lawyer and an individual, non- 

institutional client is the bread-and-butter relationship that animates ethics 

enforcement.252 In that vein, most complaints are filed against solo practitioners 

and small firm lawyers, who typically represent non-institutional clients.253 

Contrastingly, the majority of the complaints in the Ethics Resistance concern 

conduct that took place outside of that traditional lawyer-client context. Conway 

and Pruitt have never served in a lawyerly role within the Trump 

Administration.254 Sessions is now serving as the nation’s top lawyer, but the mis-

conduct alleged against him does not concern his actions in that capacity but 

rather his disclosures in his efforts to become the top lawyer.255 Finally, the 

249. See David, supra note 248. 

250. See Complaint supra note 13 (Martins complaint) ; Smith Letter, supra note 69 (Conway complaint); 

ACLU Complaint, supra note 93 (Sessions complaint); CBD Grievance, supra note 123 (Pruitt complaint). 

251. See, e.g., MODEL RULES R. 3.8 (setting forth special duties of prosecutors). 

252. “Most of the rules that may limit a lawyer’s conduct in other roles pertain to potential conflicts with a 

professional client or conduct undertaken on a client’s behalf, not limits inherent in the nature of the alternative 

role. See, e.g., MODEL RULES R. 1.8; MODEL RULES R. 1.9; MODEL RULES R. 4.1; MODEL RULES R. 4.4. One of 

the rare exceptions is [Model] Rule 8.4(c), which provides that it is professional misconduct for a lawyer to 

‘engage in conduct involving dishonesty, fraud, deceit or misrepresentation,’ no matter the context.” Justin 

Levitt, The Partisanship Spectrum, 55 WM. & MARY L. REV. 1787, 1844 n.189 (2014) (describing 8.4(c) as 

applying no matter the context). 

253. See Julie Rose O’Sullivan, Professional Discipline for Law Firms? A Response to Professor 

Schneyer’s Proposal, 16 GEO. J. LEGAL ETHICS 1, 85–86 (2002); Randolph N. Jonakait, The Two Hemispheres 

of Legal Education and the Rise and Fall of Local Law Schools, 51 N.Y.L. SCH. L. REV. 863, 869 (2007) (dis-

cussing fact that solo practitioners and small firms primarily represent individual clients). 

254. See supra Parts I.B. & I.D. 

255. See supra Part I.C. 
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allegations against Martins concerned his actions in his capacity as a lawyer, but 

they did not concern his representation of a private client.256 

The only exception is the Kasowitz case, which concerns representation of an 

individual, non-institutional client—namely, President Donald Trump.257 

Unsurprisingly, the catch-all provisions are not the focal point of the complaints 

against him. 

Because the complaints of the Ethics Resistance, generally, do not allege para-

digm instances of lawyer misconduct, it is hardly unexpected that they rely on 

rules designed to permit the punishment of bad acts that fall closer to the periph-

ery of lawyer activity. 

The catch-all provisions cast a wide net. They are broad standards that provide 

a legislatively inexpensive means258 to expand their reach and close gaps, thereby 

thwarting the avoidance strategies that are so often the stock and trade of law-

yers.259 This was by design. 

The language in Rule 8.4, upon which the Ethics Resistance complaints 

rely, has its roots in the American Bar Association’s original ethics code, the non- 

binding ABA Canons of Professional Ethics, which were enacted in 1908.260 

Therein, Canon 22 explained that lawyer conduct “should be characterized by 

candor and fairness” and that practices falling short “are unprofessional and 

unworthy of an officer of the law charged, as is the lawyer, with the duty of aiding 

in the administration of justice.”261 Even though the Canons were to serve only in 

a hortatory or aspirational capacity,262 the ABA nevertheless limited the scope of 

the candor and fairness norm in Canon 22 to conduct “before the Court and with 

other lawyers.” 

Ethical enforcement during the first half of the twentieth century was sporadic, 

with the ABA and local bar associations acting more like elite social clubs than 

misconduct watch dogs.263 There is evidence, however, that the laissez-faire atti-

tude toward lawyer regulation was beginning to change by the middle of the cen-

tury. The 1960s saw a sharp rise in malpractice actions against lawyers, for 

example.264 Professor Charles Wolfram attributes this rise, in part, to the 

increased exuberance of courts to actively change the norms of lawyer conduct, 

256. See supra Part I.A. 

257. See supra Part I.E. 

258. See Louis Kaplow, Rule Versus Standards: An Economic Analysis, 42 DUKE L.J. 557, 621–22 (1992). 

259. See, e.g., Livingston Keithley, Should a Lawyer Ever Be Allowed to Lie? People v. Pautler and a 

Proposed Duress Exception, 75 U. COLO. L. REV. 301, 306–08 (2004). 

260. See Charles Wolfram, Toward a History of the Legalization of American Legal Ethics—I. Origins, 8 

U. CHI. L. SCH. ROUNDTABLE 469, 479 (2001) (“The first lawyer code with any possible disciplinary relevance 

was the 1908 ABA Canons of Ethics.”). 

261. CANONS OF PROF’L ETHICS Canon 22 (1908). 

262. Benjamin H. Barton, The ABA, The Rules, and Professionalism: The Mechanics of Self-Defeat and a 

Call for a Return to the Ethical, Moral, and Practical Approach of the Canons, 83 N.C. L. REV. 411, 429–30 

(2005). 

263. See Wolfram, supra note 260, at 486–87. 

264. Id. (citing RONALD E. MALLEN & JEFFREY M. SMITH, 1 LEGAL MALPRACTICE § 1.6 19 (4th ed. 1996)). 
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an exuberance that later manifested in their willingness to legislate sanction- 

backed ethics rules that supported a regime of law-like enforcement in contrast to 

the Canons.265 At the same time, local bar associations became less interested in 

maintaining a brotherhood of professionals and more interested in operating an 

effective system of lawyer self-regulation that had real teeth.266 

In 1970, the ABA issued the Model Code of Professional Responsibility, super-

seding the Canons.267 DR 1-102(A) in the Code set forth an acontextual, manda-

tory rule prohibiting “conduct involving dishonesty, fraud, deceit, or 

misrepresentation,” “conduct that is prejudicial to the administration of justice,” 

and “conduct that adversely reflects on . . . fitness to practice law.” The commen-

tary to the rule addressed its expansive scope, explaining that disciplinary power 

“is not limited to those instances of misconduct wherein he has been employed, 

or has acted, in a professional capacity.”268 On the heels of the Model Code, the 

ABA’s Special Committee on Evaluation of Disciplinary Enforcement issued its 

1970 “Clark Report.” It offered a scathing review of lawyer enforcement, stating, 

“Disciplinary action is practically nonexistent in many jurisdictions; practices 

and procedures are antiquated; many disciplinary agencies have little power to 

take effective steps against malefactors.”269 The Clark Report recommended that 

disciplinary systems be centralized under the control of state supreme courts 

rather than under often disorganized bar associations.270 State courts embraced 

the Clark Report’s centralization recommendations with surprising gusto, form-

ing the disciplinary systems that stand today, and nearly all of them adopted the 

Model Code as the template for their own ethics rules.271 

In 1983, the ABA further progressed towards a law-like ethics regime with the 

adoption of the Model Rules of Professional Conduct, which touted a higher pro-

portion of mandatory, black-letter rules.272 Several scholars (most famously, 

Friedrich Hayek) have argued that rules, as opposed to standards, are friendly to 

enforcement because they provide superior notice regarding non-compliant con-

duct and, as a consequence, best justify the imposition of sanctions for that con-

duct.273 Despite (or because of) its efforts to provide specific guidance regarding 

265. Charles Wolfram, Toward a History of Legalization of American Legal Ethics—II The Modern Era, 15 

GEO. J. LEGAL ETHICS 205, 215 (2002). 

266. Id. at 209–10. 

267. See Geoffrey C. Hazard, Jr., The Future of Legal Ethics, 100 YALE L.J. 1239, 1251–52 (1991). 

268. In re Wilson, 391 S.W.2d 914, 918 (Mo. 1965). 

269. SPECIAL COMM. ON EVALUATION OF DISCIPLINARY ENF’T, AM. BAR ASS’N, PROBLEMS AND 

RECOMMENDATIONS IN DISCIPLINARY ENFORCEMENT 1 (1970). 

270. Id. at 5–8, 24. 

271. Leslie C. Levin, The Emperor’s Clothes and Other Tales about the Standards for Imposing Lawyer 

Discipline Sanctions, 48 AM. U. L. REV. 1, 7 (1998); Wolfram, supra note 260, at 217–28. 

272. See generally Peter A. Joy, Making Ethics Opinions Meaningful: Toward More Effective Regulation of 

Lawyers’ Conduct, 15 GEO. J. LEGAL ETHICS 313 (2002). 

273. See FRIEDRICH A. HAYEK, THE ROAD TO SERFDOM 72 (1944) (claiming “[the Rule of Law is observed 

when] government in all its actions is bound by rules fixed and announced beforehand—rules which make it 

possible to foresee with fair certainty how the authority will use its coercive powers in given circumstances and 
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minimum acceptable lawyer conduct through a complex network of rules, the 

ABA preserved the broad, standard-like language from the Model Code and the 

Canons in Rule 8.4.274 In doing so, the ABA went against the wishes of the very 

body that it formed to research and design a set of rules to replace the old Model 

Code, the Kutak Commission.275 The Commission recommended that the new 

rules omit the aforementioned language in DR 1-102(A) because, according to 

one of its members, it was too vague to advance conduct enforcement.276 But the 

ABA House of Delegates convinced the Commission to add the language to Rule 

8.4 after the Iowa Bar Association and the National Organization of Bar Counsel 

argued that the broad language was necessary to capture the wide variety of con-

duct that could establish a lawyer’s unfitness to practice law.277 Indeed, one virtue 

of standards like Rule 8.4 is that they can serve as legislatively inexpensive gap- 

fillers, which make it harder for savvy operators—like lawyers—to engage in 

undesirable behavior that falls outside of the scope of the clear rules on the 

books.278 Thus, the lack of a facial limit on the reach of Rule 8.4(c) and (d) was 

no accident; it was a deliberate response made in opposition to proponents of a 

more rules-based structure.279 

The fact that the Ethics Resistance is making heavy use of the standards in 

Rule 8.4 is sure to revitalize the concerns that nearly led to the abandonment of 

the catch-all in the 1980s. 

III. EVALUATING THE ETHICS RESISTANCE 

Having discussed the substance and uniqueness of the Ethics Resistance, this 

section evaluates its merit. I will first consider the strength of its complaints 

through the lens of state legal ethics doctrine. This does not exhaust the inquiry 

to plan one’s individual affairs on the basis of this knowledge”); see also, e.g., Margaret Jane Radin, 

Reconsidering the Rule of Law, 69 B.U. L. REV. 781, 795 (1989) (“The traditional understanding of formal real-

izability correlates with the demand for clarity in both the instrumentalist and substantive versions of the Rule 

of Law. The traditional view has been that in order for people to know what the law is so that they can conform 

their behavior to it, it is necessary for the law to consist, to the fullest extent possible, of formally realizable 

rules.”). 

274. See CTR. FOR PROF’L RESPONSIBILITY, AM. BAR ASS’N, THE LEGISLATIVE HISTORY OF THE MODEL 

RULES OF PROFESSIONAL CONDUCT: THEIR DEVELOPMENT IN THE ABA HOUSE OF DELEGATES 198 (1987). 

275. GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING 8.4:101 (4th ed. 2014); 

Peter R. Jarvis & Bradley F. Tellam, The Dishonesty Rule—A Rule With a Future, 74 OR. L. REV. 665, 671 

(1995); Lisa Lerman, Lying to Clients, 138 U. PA. L. REV. 659, 688 n.101 (1990). 

276. See Lerman, supra note 275, at 691. 

277. See Bauer, supra note 26, at 522–23. 

278. Cf. Brannon P. Denning & Michael B. Kent, Jr., Anti-Evasion Doctrines in Constitutional Law, 2012 

UTAH L. REV. 1773, 1815–16 (2012) (“As an initial matter, the pervasiveness and historical pedigree of [anti- 

evasion doctrine standards] help explain, to some degree, why constitutional doctrine is so complex. As demon-

strated above, [they] are part of the Court’s struggle to enforce constitutional principles at an optimal level. 

Their primary function is to fill gaps left by oversimplified decision rules, gaps that enable governmental actors 

to maintain formal compliance with the rules while simultaneously skirting the propositions those rules were 

designed to implement.”). 

279. See Bauer, supra note 26, at 522–23. 
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however, because even legally fortified movements might be institutionally 

unwise or practically imprudent. Therefore, I will also consider the soundness of 

the Ethics Resistance from institutional and pragmatic perspectives. 

A. THE LEGAL PERSPECTIVE 

Space does not permit us to evaluate the strength of every single complaint 

within the Ethics Resistance. Nor would such an analysis be particularly useful; 

by the time this Article is printed, it is possible that most of these complaints will 

have been decided. Besides, the extant complaints, even if they do not result in 

discipline, will almost surely not be the last of their kind. There is utility, then, in 

analyzing the broader characteristics of the complaints that have been filed, figur-

ing that future complaints will be likely to share them. 

Accordingly, the following sections consider a feature that cuts across multiple 

complaints—catch-all provisions. It is therefore important to consider the doctri-

nal strength of complaints for which Rule 8.4 serves as the lynchpin. 

As discussed, catch-all provisions have been criticized for their breadth and 

vagueness.280 Their wide reach makes it easier for people, especially lawyers, to 

find opportunities to harm their rivals, or less sinisterly, to needlessly burden bar 

counsel with minor grievances. Their lack of clarity risks robbing lawyers of the 

ability to determine whether conduct poses a risk of punishment,281 which could 

lead to unlawful restrictions on their speech or due process rights. Moreover, 

vagueness could lead to arbitrary enforcement, compounding exploitation and 

notice problems.282 These problems can be significant enough for courts to limit 

their reach, either because of superior state legal ethics doctrines or the United 

States Constitution. It is therefore important to consider whether Ethics 

Resistance complaints stretch catch-all provisions beyond the limits imposed by 

these two sources. In parts 1 and 2, I describe state and federal limits to the scope 

of catch-all provisions. In part 3, I analyze the complaints in light of those limits. 

1. STATE LEGAL ETHICS DOCTRINE 

It would be fair to say that the Ethics Resistance’s reliance on catch-all provi-

sions puts it on unsteady doctrinal ground. Historically, legal ethics catch-all pro-

visions have been more likely to serve as punishment enhancements rather than  

280. See, e.g., Douglas Richmond, Lawyers’ Professional Responsibilities and Liabilities in Negotiations, 

22 GEO. J. LEGAL ETHICS 249, 270–71 (2009) (“Rule 8.4(c) is exceedingly broad; it applies to lawyers’ dealings 

with anyone, including adverse parties, clients, courts and other tribunals, opposing counsel, members of the 

public, government authorities or agencies, and lawyers’ own firms.”). 

281. RESTATATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 5 cmt. c (AM. LAW INST. 2000) 

(describing dangers of overbroad readings due to lack of fair warning to lawyers). 

282. See CHARLES W. WOLFRAM, MODERN LEGAL ETHICS § 3.3.1, at 87–88 (1986); GEOFFREY C. HAZARD, 

JR. & W. WILLIAM HODES, THE LAW OF LAWYERING 69.06, at 957 (4th ed. 2014) (discussing Rule 8.4 (d)). 
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as the linchpin for attorney discipline.283 This is partly due to the efforts of several 

state supreme courts to provide practical and legal limits to the sweep of catch-all 

provisions. 

At least two states supreme courts have limited the breadth of 8.4(d) (“conduct 

prejudicial to the administration of justice”) to conduct that relates to judicial 

proceedings.284 

In addition, some state supreme courts maintain that Rule 8.4(d) cannot be the 

“sole basis” for discipline absent special circumstances. Massachusetts has been 

particularly restrictive, requiring that the misconduct must have “seriousness” 

that is “beyond question” and be “flagrantly violative of accepted professional 

norms” when there are no other grounds for discipline.285 New Jersey also 

requires that conduct be flagrant under those circumstances,286 and Colorado has 

approved of the language without clearly adopting it.287 

Other state supreme courts have used similar language without expressly limit-

ing it to situations in which other grounds of discipline do not exist.288 Oklahoma 

requires that violations of 8.4(d) be serious and include some element of “deceit, 

dishonesty, misrepresentation, criminality, sexual misbehavior or other morally 

reprehensible conduct.”289 Maryland requires under 8.4(d) that the conduct be 

“criminal or so egregious as to make the harm, or potential harm, flowing from it 

patent.”290 Iowa and Ohio also require that conduct be “egregious,” although they 

impose that restriction in connection with their catch-all rules governing “conduct 

283. Cf. Michael K. McChrystal, A Structural Analysis of the Good Moral Character Requirement for Bar 

Admission, 60 NOTRE DAME L. REV. 67, 70 n.14 (1984) (stating “catch-all provision of DR 1-102(A)(6) rarely 

supplies a sole basis for disciplinary action”). 

284. See In re Conduct of Lawrence, 98 P.3d 366, 375 (Or. 2004) (per curiam) (interpreting DR 1-102(A) 

(4), a predecessor rule to OREG. R. PROF. C. R. 8.4 that uses identical language); see also OR. R. PROF. C. R. 8.4 

(comment stating, “This rule is essentially the same as DR 1-102(A)”); Rogers v. Miss. Bar, 731 So. 2d 1158, 

1170 (Miss. 1999) (en banc). 

285. In re Discipline of an Att’y, 442 Mass. 660, 666 (2004) (quoting In re Discipline of Two Att’ys, 421 

Mass. 619, 628 (1996) (articulating rule in connection with predecessor rule under DR 1-102(A)(5))). 

286. In re Hinds, 90 N.J. 604, 632 (1982). (“[O]n those few occasions when the rule has served as the sole 

basis for discipline, it has been applied only in situations involving conduct flagrantly violative of accepted pro-

fessional norms.”). 

287. People v. Preston, No. 10PDJ021, 2010 Colo. Discipl. LEXIS 85, at *19–21 (Colo. Oct. 12, 2010) (“In 

reaching this position, we are guided by the decisions in sister jurisdictions Respondent cites in his hearing 

brief. These jurisdictions have held that analogs to Colo. RPC 8.4(d) may serve as the sole basis for discipline, 

but only in situations involving conduct whose ‘seriousness is beyond question,’ and ‘so egregious’ and ‘fla-

grantly violative of accepted professional norms’ as to ‘undermine the legitimacy of the judicial process.’”). 

288. There are other ways to cabin catch-all provisions, but they are not as likely to matter in Ethics 

Resistance complaints. For example, states take more or less restrictive approaches to the intent necessary for a 

violation of 8.4(c). See Douglas R. Richmond, Sabre-Rattling and the Sound of Professional Responsibility, 34 

AM. J. TRIAL ADVOC. 27, 37 (2010) (“As for the standard to be applied, some states hold that a lawyer’s false 

statement must be knowingly made to violate Rule 8.4(c). Others hold that lawyers violate Rule 8.4(c) through 

statements made with reckless disregard for their truth or falsity, or by grossly negligent misstatements.”). 

289. State ex rel. Okla. Bar Ass’n v. Moody, 394 P.3d 223, 225 (Okla. 2017) (quoting State ex rel. Okla. 

Bar Ass’n v. Minder, 237 P.3d 763, 774 (Okla. 2001)). 

290. Att’y Grievance Comm’n of Md. v. Marcalus, 996 A.2d 350, 362 (Md. 2010) (quoting Att’y Grievance 

Comm’n of Md. v. Link, 380 Md. 405, 429 (1987)). 
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that adversely reflects on the fitness to practice law.”291 In addition, Vermont, in a 

3-2 decision, imposed a similar “egregious” restriction on violations of 8.4(c) 

(conduct involving dishonesty, fraud, deceit, or misrepresentation).292 

A few courts have resisted efforts to cabin Rule 8.4 with additional conditions 

for discipline. The Kansas Supreme Court loudly rejected increased require-

ments. In In re Kline, the Court was unpersuaded that it should confine the appli-

cation of Rules 8.4(c), (d), and (g) to conduct that is “egregious and flagrantly 

violative of professional norms.”293 There, it imposed an indefinite suspension on 

Phillip Kline for his conduct in his capacity as Attorney General of the state.294 

Kline had misled judges and mishandled evidence as he investigated abortion 

clinics.295 The Court concluded that the language in these rules provided a “clear, 

objective, and predictable standard” without supplementation.296 It added that the 

preamble to its rules provides that “some rules apply to lawyers not actively prac-

ticing or to practicing lawyers not acting in a professional capacity” and that law-

yers can be disciplined for conduct outside the profession if the conduct 

“functionally relates” to the practice of law.297 Similarly, the Fifth Circuit, apply-

ing Texas law, rejected the argument that the predecessor rule to 8.4(d) was 

unconstitutionally vague.298 Citing legislation dating back to the nineteenth cen-

tury that used similarly broad language,299 the court concluded that the rule, par-

ticularly when buttressed with case law, provided lawyers with adequate 

notice.300 Likewise, the Supreme Court of Alaska held that the predecessor to 

8.4(d) was sufficiently clear.301 Finally, the District of Columbia Court of 

Appeals made a similar observation when considering the terminology of the 

predecessor rule to 8.4(c), stating the following: 

291. Iowa Sup. Ct. Att’y Disciplinary Bd. v. Barnhill, 847 N.W.2d 466, 475 (Iowa 2014) (quoting IOWA 

CODE OF PROF’L RESPONSIBILITY DR 1-102(A)(6)); Disciplinary Counsel v. Bricker, 997 N.E.2d 500, 506 

(2013). 

292. In re PRB Docket No. 2007-046, 989 A.2d 523, 528 (Vt. 2009). 

293. In re Kline, 298 Kan. 96, 117–19 (2013). 

294. Id. at 96, 212. 

295. Id. at 97–113. 

296. Id. at 117–19. 

297. Id. at 119. 

298. See Howell v. State Bar of Tex., 843 F.2d 205, 206 (5th Cir. 1988). 

299. Id. at 207 (“As early as January 18, 1860, the Legislature of [Texas] provided that any attorney who 

should be guilty of fraudulent or dishonest conduct, or of any malpractice, might be suspended, or his license 

be revoked, by the district court of the county in which he resided, or where such conduct or malpractice 

occurred.”). 

300. Id. at 208. 

301. See In re Vollintine, 673 P.2d 755, 758 (Alaska 1983) (“The Code of Professional Responsibility is 

necessarily written in broad terms. It would be extremely difficult, if not impossible, to develop standards spe-

cifically detailing all forms of attorney misconduct. Although capable of broad interpretation, we believe the 

meaning of the Disciplinary Rules cited in this case is sufficiently clear to satisfy the requirements of due 

process.”). 
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In various kinds of proceedings involving license revocation or removal from 

office, courts have recognized that the words in a statute or rule describing pro-

hibited conduct must be general, that the duty of the professional is high, and 

that the professional is to be charged with understanding the level and content 

of that duty. . . . Attorneys in particular are chargeable with knowledge of the 

meaning of terms of art in their profession.302 

Most state supreme courts have been silent on the need for the catch-all provi-

sions to be cabined by supplementary tests. 

We can draw some lessons from these cases. First, states can be reluctant to 

impose discipline when catch-all provisions are the only basis for discipline. 

Secondly, states are more likely to place hurdles in front of 8.4(d) claims than 

other catch-all claims, such as those under Rule 8.4(c). Thirdly, no states have 

declared the catch-all provisions dead letters, and even though some have sal-

vaged them by imposing rule-like restrictions or increased thresholds, most states 

have left them unaltered. Some have even expressly rejected efforts to cabin 

them. 

Notably, in the examples discussed, the state courts were forced to stake their 

positions on the guidance provided by the catch-all rules because the lawyers fac-

ing discipline argued that the rules are unconstitutionally vague. It is fitting, then, 

to turn to the constitutional jurisprudence that has led to the shape of state 

doctrine. 

2. THE CONSTITUTION 

Generally speaking, there are two ways that catch-all provisions might be in-

valid under the Constitution: first, they might be overbroad in violation of the 

First Amendment; and secondly, they might be so vague that they violate due 

process.303 

A law may be invalidated as overbroad if “a substantial number of its applica-

tions are unconstitutional, judged in relation to the statute’s plainly legitimate 

sweep.”304 Overbreadth is “‘strong medicine,’ which ‘has been employed . . . 

sparingly and only as a last resort,’. . . .”305 There can be little question that 

speech, even speech outside of the context of lawyering, can lead to violations of 

catch-all provisions.306 But speech that results in government punishment usually 

302. In re Vogel, 382 A.2d 275, 280 (D.C. 1978) (per curiam). 

303. See City of Chicago v. Morales, 527 U.S. 41, 72 (1999) (Breyer, J., concurring) (discussing distinction 

between overbreadth and vagueness). 

304. Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 n.6 (2008). 

305. New York v. Ferber, 458 U.S. 747, 769 (1982). 

306. See, e.g., Romero-Barcelo v. Acevedo-Vila, 275 F. Supp. 2d 177 (D.P.R. 2003) (affirming public sanc-

tion for lawyer who filed a complaint against political rival with the Federal Elections Commission (FEC) in 

connection with race for House of Representative position, alleging that the complainant received an illegal 

campaign contribution, where the former employee subsequently retracted the statements, but the attorney 

waited four months to inform the FEC). 
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falls into traditionally unprotected categories of speech, such as perjury, defama-

tion, obscenity, incitement, and fraud.307 Therefore, an analysis of whether the 

catch-all provisions are overbroad must consider the possibility that protected 

forms of speech, and only those forms, would be unconstitutionally punished 

through straightforward application of those provisions. 

While the Court has never considered whether a legal ethics rule is overly 

broad, it has offered something of a canon of construction for legal ethics rules 

that can be helpful in a review for overbreadth. In In re Snyder, the Court 

reviewed the suspension of an attorney from federal court who had sent a disre-

spectful letter to a judge for violating an old catch-all rule prohibiting “conduct 

unbecoming a member of the bar.”308 Although the Court did not invalidate the 

rule under the First Amendment for being overbroad on its face, it did say that the 

rule must be read in light of the “complex code of behavior” to which attorneys 

are subject as well as the “traditional duties imposed on an attorney.”309 It was 

satisfied that limitations on application could be provided “by case law, applica-

ble court rules, and ‘the lore of the profession,’ as embodied in codes of professio-

nal conduct.”310 With that in mind, the Court concluded that the lawyer under 

scrutiny had not engaged in unbecoming conduct under the rule.311 

Alternatively, the catch-all provisions might be void for vagueness. A law that 

fails to “provide a person of ordinary intelligence fair notice of what is prohibited 

or is so standardless that it authorizes or encourages seriously discriminatory 

enforcement” runs afoul of the due process clause.312 

The Supreme Court has already considered whether a legal ethics provision 

concerning lawyer speech is too vague, and it articulated a test that can be applied 

to the catch-all provisions. In Gentile v. State Bar of Nevada, an attorney had 

been privately reprimanded in Nevada for statements that he made during a press 

conference the day after his client was indicted on criminal charges.313 Nevada’s 

version of Model Rule 3.6 prohibited lawyers from making extrajudicial state-

ments to the press that she knows or reasonably should know will have a “sub-

stantial likelihood of materially prejudicing” an adjudicative proceeding.314 In a 

patchwork opinion in which Justice Kennedy and Chief Justice Rehnquist auth-

ored different parts of the majority view, the Court narrowly declined to adopt a 

strict “clear and present danger” standard for restrictions of lawyer’s speech in 

307. See United States v. Stevens, 130 S. Ct. 1577, 1584 (2010) (“The First Amendment has permitted 

restrictions upon the content of speech in a few limited areas. These ‘historic and traditional categories long fa-

miliar to the bar’—including obscenity, defamation, fraud, incitement, and speech integral to criminal conduct 

are well-defined and narrow limited class of speech.”). 

308. In re Snyder, 472 U.S. 634, 645 (1985). 

309. Id. at 644. 

310. Id. at 645. 

311. Id. at 647. 

312. United States v. Williams, 553 U.S. 285, 304 (2008). 

313. Gentile v. State Bar of Nev., 501 U.S. 1030, 1032 (1991). 

314. Id. 
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connection to judicial proceedings.315 Instead, the Court articulated the more leni-

ent rule that, when a state regulation implicates speech,316 a court must balance 

those interests against the State’s legitimate interest in regulating the activity in 

question.317 The Court was clear that “the speech of lawyers representing clients 

in pending cases may be regulated under a less demanding standard than that 

established for regulation of the press,” but it cautioned that it expressed “no 

opinion on the constitutionality of a rule regulating the statements of a lawyer 

who is not participating in the pending case about which the statements are 

made.”318 Elsewhere, however, the Court explained that the law need not provide 

perfect clarity or guidance, even when it regulates speech.319 

Lower federal courts and state courts that have faced constitutional challenges 

to their catch-all provisions and applied Snyder or Gentile have held that those 

provisions survive the challenge.320 Several have concluded that case law and the 

lore of the profession provide enough guidance to make the provisions suffi-

ciently clear and tailored.321 Other post-Gentile courts have reached the same 

conclusion without specifically relying on case law.322 

While the catch-all provisions have survived Snyder and Gentile, they did not 

always do so without alteration. As mentioned, at least two state supreme courts 

imposed context restrictions on Rule 8.4(d) to limit overbreadth challenges, read-

ing into the provision a limit to conduct that was performed in connection to judi-

cial proceedings.323 And some state supreme courts have imposed intent 

315. Id. at 1036. 

316. There is an obvious connection between Due Process and the First Amendment in the context of lawyer 

speech, but the claims are different. Only the former allows a plaintiff to claim that there is a violation even if 

the law does not prohibit a “substantial amount” of speech, but, unlike the latter, she cannot make this argument 

outside of the context in which the rule is being applied to her conduct. See Williams, 553 U.S. at 304. 

317. Gentile, 501 U.S. at 1075. 

318. Id. at 1074 n.5. 

319. Ward v. Rock Against Racism, 491 U.S. 781, 794 (1989) ([P]erfect clarity and precise guidance have 

never been required even of regulations that restrict expressive activity.”). 

320. See N.C. State Bar v. Sutton, 791 S.E.2d 881, 892–93 (N.C. Ct. App. 2016) (applying Gentile to 8.4(c) 

and 8.4(d)); Villeneuve v. Connecticut, No. 3:10-CV-296, 2010 WL 4976001, at *5–6 (D. Conn. Dec. 2, 2010) 

(relying on Gentile in holding that 8.4(c) and 8.4(d) are not unconstitutionally broad or vague); Fieger v. 

Thomas, 872 F. Supp. 377, 386 (E.D. Mich. 1994) (same); cf. Notopoulos v. Statewide Grievance Comm., 890 

A.2d 509, 521–22 (Conn. 2006) (invoking Gentile in upholding punishment of attorneys for derogatory speech 

toward the judiciary); In re Oladiran, No. MC-10-0025-PHX-DGC, 2010 WL 3775074, at *9–10 (D. Ariz. 

Sept. 21, 2010) (same). 

321. Villeneuve, 2010 WL 4976001, at *5 (“Although the plain text of the rules may lack precision and 

detail, it is clear from the rules, Official Comment, and case law interpreting substantively identical rules that 

the rules are limited to conduct that is relevant to and based on the practice of law, and therefore lawyers are 

sufficiently on notice of what the rules proscribe.”); Howell v. State Bar of Tex., 843 F.2d 205, 206 (5th Cir. 

1988). 

322. Scott v. Frankel, No. 13-14355, 2014 WL 1408897 (11th Cir. April 14, 2014); Plouffe v. Ligon, 606 

F.3d 890, 894 (8th Cir. 2010). 

323. See, e.g., In re Lawrence, 98 P.3d 366, 375 (Or. 2004) (per curiam); Rogers v. Miss. Bar, 731 So. 2d 

1158, 1171 (Miss. 1999) (en banc) (finding that a lawyer did not violate Rule 8.4(d) because the misconduct 

was not related to a judicial proceeding). 
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limitations on 8.4(c) that are akin to the actual malice requirement in defamation 

actions against public figures from New York Times Co. v. Sullivan, which limits 

defamation actions to statements made with actual knowledge of or reckless dis-

regard of their falsity.324 By incorporating the least speech-restrictive test for 

unprotected false speech, the courts seek to insulate 8.4(c) from constitutional 

challenge.325 

Insofar as ethics complaints seek discipline based on the speech of a lawyer, 

they are at greater risk of running afoul of the Constitution. In this regard, a disci-

plining authority that is convinced to impose a sanction is less likely to run into 

trouble if the speech at issue can be categorized as fraudulent or defamatory. 

Thus, the risk of unconstitutionality is higher if the speech is truthful. Even if we 

assume that it is false, however, the risk is higher for speech that was not made in 

connection with a judicial proceeding or that was made with mere carelessness or 

negligence. 

3. FIRST AMENDMENT AND DUE PROCESS CHALLENGES TO THE ETHICS RESISTANCE 

Among the ethics complaints that have relied upon catch-all provisions, there 

is a spectrum of constitutional strength. The Martins complaint does not concern 

Martins’ exercise of speech, and the misconduct alleged was performed in con-

nection with judicial proceedings.326 On the other side of the spectrum is the 

Conway complaint, which concerned the exercise of speech—some of it false 

and some of it commercial in nature—that was unconnected to a judicial proceed-

ing.327 In the middle are the complaints against Sessions and Pruitt, which con-

cern the exercise of speech that took place during sworn testimony.328 

Accordingly, the following will focus only on the Conway, Sessions, and Pruitt 

complaints. 

a. The Conway Complaint 

Professors John Banzhaf III and Robert Smolla have each argued that ethically 

disciplining Kellyanne Conway on the basis alleged might run afoul of the First 

Amendment.329 Indeed, the speech at issue in Conway’s case could be protected. 

It did not likely bring about legally cognizable harm to someone, as is ordinarily 

324. See In re Cobb, 838 N.E.2d 1197, 1211 (Mass. 2003); In re Green, 11 P.3d 1078, 1084 (Colo. 2000); 

Okla. ex rel. Okla. Bar Ass’n v. Porter, 766 P.2d 958, 969 (Okla. 1988); Ramsey v. Bd. of Prof’l Responsibility, 

771 S.W.2d 116, 121–22 (Tenn. 1989), cert. denied, 493 U.S. 917 (1989); Lawyer Disciplinary Bd. v. Hall, 765 

S.E.2d 187, 196 (W. Va. 2014); cf. Att’y Grievance Comm’n v. Stanalonis, 126 A.3d 6, 16–17 (Md. 2015) 

(requiring “conscious objective or purpose” to the misrepresentation); In re Surrick, No. 00-086, 2001 U.S. 

Dist. LEXIS 1334, at *16–19 (E.D. Pa. Feb. 7, 2001) (sanctioned because conduct was deliberate and inten-

tional and not the result of negligence or carelessness). 

325. See, e.g., In re Cobb, 838 N.E.2d at 1211. 

326. See supra Part I.A. 

327. See supra Part I.B. 

328. See supra Parts I.C. & I.D. 

329. See Rogers, supra note 9; Shelly, supra note 8. 
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required in fraud or defamation cases,330 nor was it under oath.331 Smolla con-

cedes, however, that the question of whether speech that is not traditionally 

unprotected can form the basis of discipline “is, to some degree, unexplored terri-

tory, particularly when the lawyer making the statements is not practicing law 

when making them, but rather engaged in a heated political exchange.”332 There 

are few instances in which lawyers serving in a political capacity have been disci-

plined for speech that does not fall into unprotected categories, such as fraud or 

defamation. 

It might be fair, then, to characterize the Conway case as a situation in which a 

political operative has made knowingly false statements that did not, nor are of 

the sort that could, cause legally cognizable injury to another. This is analogous 

to a case that split the Wisconsin Supreme Court down the middle in 2010. In 

In re Judicial Disciplinary Proceedings Against Gableman, the Wisconsin 

Supreme Court reviewed an ethics complaint against one of its own, Justice 

Michael J. Gableman, who ran a campaign advertisement implying that his oppo-

nent had identified a loophole in the law that allowed his client to walk free and 

molest a child.333 The Wisconsin Judicial Commission had already concluded, 

unanimously, that the advertisement violated a state code of judicial conduct pro-

vision that prohibited “misrepresent[ing] . . . [a] fact concerning . . . an oppo-

nent.”334 After recusal of Justice Gableman, a six-justice court divided evenly, 

with three holding that the commission should dismiss the complaint because the 

advertisement was technically true,335 and with the three others concluding that it 

was a knowing false statement and therefore a valid basis for sanction.336 

The three justices who supported discipline applied the actual malice standard 

of New York Times Co. v. Sullivan, but they jettisoned the requirement in tradi-

tional defamation cases that the statement at issue injure reputation, reasoning 

that “[k]nowing misrepresentations of an opponent cause harm to elections and 

damage judicial integrity” which are “substantial well-recognized interests.”337 

The three justices on the other side disagreed on this point, stating that it “is not 

appropriate to engraft onto cases addressing governmental regulations of political 

speech” the dictates of civil defamation because the reputational dimension is 

constitutionally meaningful.338 “[T]he plaintiff’s right to recover for damages to 

his good name is balanced with the speaker’s defense under the First Amendment 

330. See United States v. Alvarez, 567 U.S. 709, 719 (2012). 

331. See id. at 721. 

332. See Rogers, supra note 9. 

333. In re Judicial Disciplinary Proceedings Against Gableman, 784 N.W.2d 631, 634 (Wis. 2010). 

334. Id. at 632, 649. 

335. Id. at 646. 

336. In re Judicial Disciplinary Proceedings Against Gableman, 784 N.W.2d 605, 606 (Wis. 2010). 

337. Id. at 631, 646. 

338. Id. at 629–30. 
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without concerns that a governmental regulation will chill constitutional 

speech.”339 

Taking Gableman as a guide, the best argument to justify a sanction against 

Conway would rely on a theory that she either knowingly or recklessly made the 

false statements and, most importantly, that those statements caused harm to a 

well-recognized interest, such as the integrity of the office of the President or, 

more generally, to the legal profession itself. Needless to say, Gableman shows 

that a sanction in the Conway case could very well fall on the wrong side of con-

stitutionality. The outcome, however, is by no means obvious. 

Having considered the strength of the complaint through a constitutional lens, 

it serves to revisit Professor Banzhaf’s warning that “the very filing of this com-

plaint upon such specious grounds could open the law professors themselves up 

to the filing of a bar complaint and subsequent investigation.”340 Because there is 

nothing factually misleading in the Conway complaint, Banzhaf must mean that 

the complaint is specious because it offers an ungrounded legal basis for disci-

pline. That view is likely incorrect. 

It is at least theoretically possible that filing a factually true but legally frivo-

lous ethics complaint could serve as a basis for punishment. A statute in New 

Jersey, where one of the Conway complaints was filed, provides a pathway to sue 

those who have filed frivolous ethics complaints against attorneys, but the law 

requires that the complaint be filed “falsely and maliciously and without probable 

cause.”341 It is doubtful that a factually true complaint would satisfy the falsity 

requirement in the statute. 

Ethics codes provide a more promising avenue. Nearly every jurisdiction has 

enacted a version of Model Rule 3.1,342 which prohibits a lawyer from “bring 

[ing] or defend[ing] a proceeding, or assert[ing] or controvert[ing] an issue 

therein, unless there is a basis in law and fact for doing so that is not frivolous.”343 

It is possible that filing an ethics complaint constitutes bringing a proceeding, 

though I was hard-pressed to find an instance in which a court disciplined an at-

torney under Rule 3.1 for filing a factually truthful but legally frivolous ethics 

complaint. 

Ethics complaints against lawyers are a different species from the civil com-

plaints that typically violate Rule 3.1. A complaint in a civil action sets into 

motion a process that requires official action and ordinarily forces an opponent to 

respond or risk default judgment.344 By contrast, most of the complaints filed 

339. Id. at 625. 

340. Id. at 654. 

341. N.J. STAT. ANN. § 2A:47A-1 (1956). 

342. MODEL RULES R. 3.1. 

343. MODEL RULES R. 3.1. 

344. FED. R. CIV. P. 12(a)(1) (“Unless another time is specified by this rule or a federal statute, the time for 

serving a responsive pleading is as follows: (A) A defendant must serve an answer: (i) within 21 days after 

being served with the summons and complaint . . . .”); FED. R. CIV. P. 55(a) (“When a party against whom a 
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against lawyers result in no official action whatsoever, let alone a response from 

the accused.345 Moreover, lawyers in most jurisdictions are under a counter- 

obligation to report the misconduct of other lawyers under a version of Model 

Rule 8.3(a).346 Were jurisdictions to discipline lawyers for filing factually true but 

legally dubious complaints about other attorneys, they would risk making the 

pathway for ethical compliance too narrow. 

Even assuming that a legally frivolous ethics complaint could serve as a basis 

for discipline, the Conway complaint is not frivolous. Model Rule 3.1 specifically 

states that a good faith argument for an extension, modification or reversal of 

existing law. Thus, even if a sanction against Conway would very likely run afoul 

of the Constitution, that fact, alone, is not sufficient to violate the rule. Comment 

1 to Model Rule 3.1 explains that violations are akin to “abus[ing] legal proce-

dure” and explains that “the law is not always clear and never is static” so “in 

determining the proper scope of advocacy, account must be taken of the law’s 

ambiguities and potential for change.”347 There have been few cases, if any, that 

are on all fours with the Conway Complaint, and an analogous, recent case before 

a state supreme court resulted in a split decision.348 First Amendment jurispru-

dence, particularly in this context, is hardly chiseled in stone. 

Besides, Professor Banzhaf’s remarks risk hoisting him on his own petard. 

Taking an expansive view of free speech rights to protect Conway could very 

well serve to protect her complainants as well. The more one seeks to insulate 

Conway through the blanket of the First Amendment, the more she safeguards 

the complainants’ ability to request a disciplinary authority to investigate the true 

actions of one of its members. Simply put, an ethics complaint and the actions of 

the state that result from that ethics complaint are two different things; the latter 

can violate Conway’s rights even if the former does not. 

b. The Sessions and Pruitt Complaints 

The remaining ethics complaints based on speech are on relatively solid consti-

tutional footing. Recall that the ethics complaints against Sessions and Pruitt 

claim, among other things, each characterize statements or omissions of their re-

spective lawyers as violations of Rule 8.4(c)’s prohibition on “conduct involving 

judgment for affirmative relief is sought has failed to plead or otherwise defend, and that failure is shown by af-

fidavit or otherwise, the clerk must enter the party’s default.”). 

345. Manuel R. Ramos, Legal and Law School Malpractice: Confessions of a Lawyer’s Lawyer and Law 

Professor, 57 OHIO ST. L.J. 863, 874 n.34 (1996) (“Complaints alleging minor neglect or minor incompetence 

are almost always dismissed. Summary dismissal of these complaints is one of the chief sources of public dis-

satisfaction with the system.”). 

346. The ABA version of the rule states, “A lawyer who knows that another lawyer has committed a viola-

tion of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustwor-

thiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.” MODEL 

RULES R. 8.3. 

347. MODEL RULES R. 3.1 cmt. 1. 

348. See In re Judicial Disciplinary Proceedings Against Gableman, 784 N.W.2d 605, 606 (Wis. 2010). 
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dishonesty, fraud, deceit or misrepresentation.”349 Disciplinary action against 

Sessions and Pruitt could avoid constitutional pitfalls by characterizing their con-

duct as perjury.350 Both men are alleged to have made false sworn statements and 

submitted false statements to Congress.351 

In Alvarez, the Supreme Court explained that the “unquestioned constitutional-

ity of perjury statutes”352 arises from the fact that perjury “undermines the func-

tion and province of the law and threatens the integrity of judgments that are the 

basis of the legal system” and that “testimony under oath has the formality and 

gravity necessary to remind the witness that his or her statements will be the basis 

for official governmental action, action that often affects the rights and liberties 

of others.”353 Sanctioning Pruitt or Sessions could be justified on the ground that 

their conduct threatened the integrity of official government action—namely, the 

Congressional confirmation process. 

This is not to suggest, however, that the cases against them are slam dunks. 

Under 18 U.S.C. § 1621, a person has committed perjury if he or she has taken an 

oath before a competent tribunal in which a law authorizes the oath to be adminis-

tered and then “willfully and contrary to such oath states or subscribes any mate-

rial matter which he does not believe to be true” or in any statement under 

penalty of perjury “willfully subscribes as true any material matter which he does 

not believe to be true.”354 Similarly, 18 U.S.C. § 1001 makes it a crime to “know-

ingly and willfully . . . make[] any materially false, fictitious, or fraudulent state-

ment or representation” in the course of “any matter within the jurisdiction of the 

executive, legislative, or judicial branch” of the federal government.355 Both stat-

utes appear to set a high bar, conditioning punishment on establishing that the de-

fendant made the statements at issue with knowledge of their falsity. 

But courts have held that section 1001’s knowledge requirement can be satis-

fied by reckless disregard of whether the statement was true.356 The Department 

of Justice’s Criminal Resource Manual highlights these cases.357 There is eviden-

tiary support for the claim that both Sessions and Pruitt made additional false 

statements after initial scrutiny of their false testimony.358 This evidence could be 

sufficient to establish at least a reckless indifference to truth. 

349. See supra Parts I.C. (Sessions) & I.D. (Pruitt). 

350. See supra Parts I.C. (Sessions) & I.D. (Pruitt). 

351. Supra Parts I.C. (Sessions) & I.D. (Pruitt). 

352. This language is from United States v. Grayson, 438 U.S. 41, 54 (1978). 

353. United States v. Alvarez, 567 U.S. 709, 720–21 (2012). 

354. 18 U.S.C. § 1621 (2012). 

355. 18 U.S.C. § 1000 (2012). 

356. United States v. London, 66 F.3d 1227, 1241–42 (1st Cir. 1995); United States v. Puente, 982 F.2d 

156, 159 (5th Cir. 1993); United States v. Evans, 559 F.2d 244, 246 (5th Cir. 1977), cert. denied, 434 U.S. 1015 

(1978); United States v. Schaffer, 600 F.2d 1120, 1122 (5th Cir. 1979). 

357. U.S. DEP’T OF JUSTICE, U.S. ATTORNEYS’ MANUAL: CRIMINAL RESOURCE MANUAL § 910 (2016). 

358. See supra Parts I.C. (Sessions) & I.D. (Pruitt). 
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It is also not obvious that the statements at issue were material. To establish 

materiality as an element, the statement must have “a natural tendency to influ-

ence or [be] capable of influencing the decision required to be made.”359 It need 

not be the main issue, but it must at least augment or diminish the evidence upon 

some collateral point.360 

Sessions’ initial allegedly false statement regarding Russia came during a self- 

prompted aside after Senator Franken posed to him a hypothetical question.361 To 

be sure, one could argue that the manner in which the statement came about 

establishes its immateriality, at least at the time it was uttered. But the fact that 

Senator Leahy felt compelled to ask Sessions to clarify his initial position in a 

follow-up set of questions,362 as well as the fact that Sessions’ testimony was im-

portant enough to compel him to recuse himself from the Russia investigation,363 

indicate that the false statements had the capacity to change the weight of evi-

dence on a collateral issue or even to change the outcome of the confirmation pro-

ceedings. Pruitt, too, is alleged to have made false statements to government 

officials after a committee member, Senator Whitehouse, asked for clarification 

of his initial false statements.364 Using the same rationale, then, one could con-

clude that publicly available evidence already supports the conclusion that the 

statements were material to his confirmation. 

It is important to mention that the analysis under 8.4(c) need not turn on so nar-

row an analysis, it is just that the narrow analysis serves as the best assurance of 

constitutionality. The rule covers “misrepresentation,” and there are dozens of 

federal statutes concerning misrepresentation that do not have a materiality com-

ponent.365 No one could reasonably argue that all of these statutes are unconstitu-

tional restrictions on speech or due process. Moreover, state supreme courts have 

long held that state ethics code provisions prohibiting false statements do not 

need to impose the intent standards of criminal law.366 

4. THE NUREMBERG DEFENSE: LIMITED ROLE OF THE SUPREMACY CLAUSE 

Although the discussion thus far has concerned the First Amendment and Due 

Process, it is also possible that an Ethics Resistance complaint could founder on  

359. United States v. Allen, 892 F.2d 66, 67 (10th Cir. 1989); see also, e.g., United States v. Lueben, 838 

F.2d 751, 754 (5th Cir. 1988); United States v. Lichenstein, 610 F.2d 1272, 1278 (5th Cir. 1980). 

360. Weinstock v. United States, 231 F.2d 699, 703 (D.C. Cir. 1956). 

361. See supra Part I.C. 

362. See supra Part I.C. 

363. See supra Part I.C. 

364. See supra Part I.D. 

365. United States v. Wells, 519 U.S. 482, 505 (1997) (Stevens, J., dissenting) (“[A]t least 100 federal false 

statement statutes may be found in the United States Code” and “[a]bout 42 of them contain an express materi-

ality requirement.”). 

366. Douglas R. Richmond, Deceptive Lawyering, 74 U. CIN. L. REV. 577, 579 (“These rules [including 8.4 

(c)] do not require criminal intent to deceive, as in cases of perjury or forgery, to justify discipline.”). 
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the Supremacy Clause.367 

Ethics Resistance complaints typically call for state action against federal offi-

cials or high-level federal employees. If the complainant convinces the state to 

sanction someone for conduct that was performed in furtherance of a federal duty 

or order, then the state’s punishment could violate the Supremacy Clause.368 In 

other words, the Supremacy Clause might be used to justify a “Nuremberg 

Defense”: the lawyer was just following the orders of a federal superior. 

The biggest battle between federal law and state legal ethics law has already 

been fought, with the states winning a legislative victory. In the late 1980s, the 

question of whether federal prosecutors should be subject to the ethics rules of 

the states in which they operated became an issue of great public importance.369 

At that time, federal regulations and internal policy imposed relatively lax restric-

tions on federal prosecutors when it came to contact with unrepresented parties, 

allowing them to contact witnesses and suspects without their lawyers’ knowl-

edge before formal adversarial proceedings began.370 State ethics rules, however, 

often forbid any contact whatsoever.371 Several scholars and Attorneys General 

Richard Thornburgh and Janet Reno argued that, pursuant to the Supremacy 

Clause, federal prosecutors were generally immune from state ethics laws that 

conflicted with DOJ policies and regulations; they reasoned that the state ethics 

laws unlawfully frustrated the DOJ’s ability to make routine contact with wit-

nesses and perform undercover investigations.372 The federal courts disagreed, 

concluding that the Attorney General lacked sufficiently specific authority to pre-

empt the federal courts’ traditional regulation of DOJ attorneys.373 Notably nearly 

all federal courts followed the ethics laws of the state in which they resided or the 

Model Rules of Professional Conduct anyway.374 

367. That clause provides the following: 

[T]his Constitution, and the Laws of the United States which shall be made in Pursuance thereof; 

and all Treaties made, or which shall be made, under the Authority of the United States, shall be 
the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in 

the Constitution or Laws of any State to the Contrary notwithstanding. 

U.S. CONST. art. VI, cl. 2. 

368.  See, e.g., Seth P. Waxman & Trevor Morrison, What Kind of Immunity? Federal Officers, State 

Criminal Law, and the Supremacy Clause, 112 YALE L.J. 2195, 2242–45 (2003) (discussing state ethics law 

and conflict with the Supremacy Clause). 

369. Id. at 2244–45. 

370. See id. 

371. See id. 

372. See id. 

373. See Rima Sirota, Reassessing the Citizens Protection Act: A Good Thing It Passed, and a Good Thing 

It Failed, 43 SW. L. REV. 51, 73 (2013); N.Y. State Bar Ass’n v. FTC, 276 F. Supp. 2d 110, 132–33 (D.D.C. 

2003); In re Doe, 801 F. Supp. 478, 486 (D.N.M. 1992); United States ex rel. O’Keefe v. McDonnell-Douglas 

Corp., 961 F. Supp. 1288, 1295 (E.D. Mo. 1997), aff’d, 132 F.3d 1252 (8th Cir. 1998); United States v. Ferrara, 

847 F. Supp. 964, 969 (D.D.C. 1993); see also United States v. Lopez, 4 F.3d 1455, 1458 (9th Cir. 1993). 

374. Judith A. McMorrow, The (F)Utility of Rules: Regulating Attorney Conduct in Federal Court 

Practice, 58 SMU L. REV. 3, 11 (2004). 
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In 1998, Congress largely settled the debate by passing the Citizens Protection 

Act, popularly known as the “McDade Amendment,” which states, “An attorney 

for the Government shall be subject to State laws and rules, and local Federal 

court rules, governing attorneys in each State where such attorney engages in that 

attorney’s duties, to the same extent and in the same manner as other attorneys in 

that State.”375 The Code of Federal Regulations provides an extensive list of posi-

tions that satisfy the definition of “attorney for the Government,” including the 

Attorney General, any attorney in the DOJ, independent counsel, and any attor-

ney employed in the Office of General Counsel of the FBI, among others.376 As a 

consequence, an attorney for the government cannot use her or his federal duties 

as a shield against the ethical rules that govern all attorneys in the jurisdiction in 

which they are operating. 

It is clear, then, that many of the lawyers employed by the federal government 

who might be targeted by an Ethics Resistance complaint will not be able to hide 

behind the Supremacy Clause when they are pursuing federal duties. Almost any-

one who is operating as a lawyer for the federal government will be covered, 

including the Attorney General and members of the White House Counsel.377 

And even if the Chief Prosecutor of Military Commissions does not fall within 

the wide sweep of the McDade Amendment, the Manual for Military 

Commissions expressly holds Military Commission lawyers, including the Chief 

Prosecutor, accountable “in the course of practice before military commissions” 

to “state, service-specific and commission-specific rules of practice and profes-

sional responsibility.”378 

Some of the lawyers who have been implicated in the Ethics Resistance are not 

covered by the McDade Amendment. Neither Kellyanne Conway nor Scott Pruitt 

serves as a government lawyer, for example. 

In Conway’s case, there arises the question of whether her role as the 

Counselor to the President creates duties that could immunize her from conflict-

ing state or Washington, D.C. ethical duties. Counselor is a cabinet-level position 

that has intermittently existed through the auspices of the Executive Office of the 

President since the Nixon Administration.379 

379. Amanda Hoover, Kellyanne Conway Will Serve as Counselor to the President in Trump’s 

Administration, CHRISTIAN SCI. MONITOR (Dec. 22, 2016), https://www.csmonitor.com/USA/Politics/2016/ 

1222/Kellyanne-Conway-will-serve-as-counselor-to-the-president-in-Trump-s-administration [https://perma. 

cc/JD4G-FMLX] (explaining origin in Nixon administration and stating that the position had remained vacant 

since 2015 before Conway filled the role). 

As to D.C. ethics rules, there is an 

obvious parallel between Conway and Assistant United States Attorneys operat-

ing in a pre-McDade rubric. In that period, federal courts concluded that DOJ reg-

ulations and policies lacked the specific authority to trump the supervisory 

375. 28 U.S.C. § 530B(a) (2014). 

376. 28 C.F.R. § 77.2 (2018). 

377. See id.; Kathleen Clark, Symposium Ethical Issues Raised by the OLC Torture Memorandum, 1 J. 

NAT’L SECURITY L. & POL’Y 455, 463–64 (2005). 

378. U.S. MANUAL FOR MILITARY COMM’NS pt. II, ch. I, R. 109(b) (1), at II-12 (2010). 
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powers of the federal courts to regulate the conduct of attorneys through their 

own disciplinary rules.380 Assuming that courts take the same position with 

respect to the regulations and policies that govern the Executive Office of the 

President, such as they are, Conway will find herself subject to D.C. ethics rules, 

which mirror state rules. As to state ethics rules, federal courts have been unwill-

ing to strip states of the ability to regulate attorney conduct absent a high degree 

of statutory specificity.381 Indeed, in Leis v. Flynt, the Supreme Court stated the 

following: 

Since the founding of the Republic, the licensing and regulation of lawyers has 

been left exclusively to the States and the District of Columbia within their re-

spective jurisdictions. The States prescribe the qualifications for admission to 

practice and the standards of professional conduct. They also are responsible 

for the discipline of lawyers.382 

The haziness of the responsibilities of the Counselor to the President might not 

provide the Congressional intent necessary to insulate Conway from the reach of 

the state ethics rules that govern her. The Executive Office of the President arose 

out of a long series of efforts to reorganize the Executive Branch in the three dec-

ades following World War II and was first organized in Exec. Order No. 8248, 3 

C.F.R. 576-577 (1938–1943).383 That order created a number of personal aides to 

the president who had no authority over anyone other than the personnel assigned 

to their immediate offices, but the order does not specifically mention the position 

of “counselor,” let alone describe the position’s duties.384 

Turning to Pruitt, the particular facts of his case make it possible to bypass the 

thornier issue of whether the duties of the Commissioner of the EPA can create a 

self-immunization from state or D.C. ethical rules from state or D.C. ethical rules. 

Pruitt’s initial misconduct did not occur in furtherance of his duties as 

Commissioner of the EPA, as they occurred during his confirmation hearing in 

January before he was sworn in on February 17, 2017.385 While there might be 

some question as to whether his subsequent misrepresentations can be immu-

nized, it would be difficult for Pruitt to convince a court that his current duties 

encompass lying about conduct that took place before he assumed the position. 

Finally, it is of course true that Kasowitz, who is not employed by the federal 

government, is not immunized under existing law.386 

380. See, e.g., United States v. Lopez, 765 F. Supp. 1433, 1457 (N.D. Cal. 1991), vacated on other grounds, 

989 F.2d 1032 (9th Cir. 1993). 

381. See N.Y. State Bar Ass’n v. FTC, 276 F. Supp. 2d 110, 132–33 (D.D.C. 2003). 

382. Leis v. Flynt, 439 U.S. 438, 442 (1979). 

383. JERRY L. MASHAW ET AL., ADMINISTRATIVE LAW: THE AMERICAN PUBLIC LAW SYSTEM 186–88 (5th 

ed. 2003). 

384. Lanora C. Pettit, Cincinnatus or Caesar: American Czars and the Appointments Clause, 26 J. L. & 

POL. 81, 95 n.73 (2010). 

385. See supra Part I.D. 

386. See supra Part I.E; see infra Part III.C.1.b. 
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B. THE INSTITUTIONAL PERSPECTIVE 

The previous section explained that there exist permissible interpretations of 

law in favor of advancing the Ethics Resistance complaints. It is still necessary, 

however, to address whether institutional interests militate in favor of interpreting 

law to restrict or prevent their forward progress. Accordingly, this section will 

consider both the institutional capacities of ethics disciplinary boards to handle 

complaints of this sort and the dynamic effects of allowing them to proceed.387 

Before taking the position that these offices ought to see their way clear to 

impose discipline through Ethics Resistance complaints, one should first confirm 

the offices have the capacity to adequately investigate the complaints, interpret 

the law, and propose appropriate sanctions. Likewise, one ought to evaluate 

whether the decision to grant relief will threaten or enhance the institution’s abil-

ity to serve its designated role. 

1. INSTITUTIONAL CAPACITY 

After the Clark Report, most states have organized their system of lawyer regu-

lation under state courts, with a smaller number delegating authority to administer 

the system to another entity like an office of bar counsel or a mandatory unified 

state bar association.388 These agencies are largely uniform in function: they per-

form investigative, prosecutorial, and adjudicative roles through statewide 

boards, hearing committees, disciplinary counsel, staff, and investigators.389 

As discussed, one of the distinctive characteristics of the complaints of the 

Ethics Resistance is that they arrive before federal investigations have yielded 

findings.390 Consequently, these complaints pressure disciplinary agencies to take 

on a primary investigative role with respect to the alleged misconduct of people 

with roles of high importance in the federal government. 

It is not clear that disciplinary agencies are equipped to handle in-depth investi-

gations of this nature. Despite the improvements brought about by post-Clark- 

Report efforts, disciplinary systems are still quite small. Out of the forty-seven 

states (and the District of Columbia) that responded to the ABA’s annual survey 

in 2016, at least 20 states do not have a single full-time investigator on staff.391 

Five states only have one.392 It is true that disciplinary counsel might be able to 

assist with or take on investigations themselves, but they will have to juggle their 

other responsibilities, including litigating cases. According to that same survey, 

387. For a fuller discussion on the merits of an institutional perspective see Cass Sunstein & Adrian 

Vermeule, Interpretation and Institutions, 101 MICH. L. REV. 885, 886 (2003). 

388. Levin, supra note 271, at 2. 

389. Id. at 2 n.9. 

390. See supra Part II.B. 

391. STANDING COMM. ON PROF’L DISCIPLINE, supra note 180, at chart IX pt. A. 

392. Id. 
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only ten states have offices with more than a dozen full-time disciplinary counsel, 

and only thirteen reach that mark by counting staff lawyers toward the total.393 

This is not altogether surprising. Offices are designed to deal with the sorts of 

cases they expect to get. The lion’s share of ethics complaints concern rather pro-

vincial issues, such as disputes between clients and their lawyers about phone 

calls or bills.394 Getting to the bottom of these cases is often unchallenging, either 

because there is no ethical violation assuming the facts alleged or because resolv-

ing the factual disputes is a simple matter and reveals that no violation occurred. 

And many cases are disposed of very quickly: cases receiving summary disposi-

tion take less than thirty days in the vast majority of states.395 More complex 

cases, however, take much longer. Thirteen jurisdictions average a year or more 

to resolve cases that result in a public sanction, and only a handful resolve them 

in under 100 days on average.396 

In short, these offices are designed for a high volume of simple cases. The aver-

age caseload per lawyer nationally is 153 cases.397 The state considering the 

Sessions complaint, Alabama, is among the very worst in this regard, with an av-

erage caseload of 364 cases per lawyer.398 Yet, these offices are largely able to 

get through their caseload without it building too quickly; lawyers at these offices 

are able to close 122 cases per year on average. That is about one case every two 

workdays. 

It could be logistically problematic, then, if an office of bar counsel were asked 

to take on a complex case that would require multiple lawyers or investigators 

over an extended period of time. 

The complaint against Brig. Gen. Martins might require this level of attention. 

To establish the allegation—a failure to prosecute—the office would have had to 

determine whether there was adequate evidence to move forward with the case, 

an inquiry that would require the review of a voluminous record and could neces-

sitate interviews with defense lawyers, prosecutors, or high-ranking officials in 

the Department of Defense.399 It might also involve gaining access to documents 

that the government wishes to remain secret. In short, the Massachusetts Bar 

Counsel would likely find itself in uncharted territory. 

393. Id. 

394. Anita Bernstein, Foreward: What Clients Want, What Lawyers Need, 52 EMORY L.J. 1053, 1056 

(2003) (“Check the disciplinary dockets in any state and you will find neglect, failure to communicate, and fail-

ure to represent clients diligently or competently heaped together at the top of the pile. In most jurisdictions 

these three offenses add up to more than half the total disciplinary volume—whether you count the number of 

complaints filed, the number of lawyers sanctioned, or the rules deemed violated in published disciplinary 

decisions.”). 

395. See STANDING COMM. ON PROF’L DISCIPLINE, supra note 180, at chart VI. 

396. See id. 

397. Id. at chart V. 

398. Id. 

399. See supra Part I.A. 
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Just because one case is logistically challenging does not mean that it is likely to 

result in injustice for that case or other cases, however. Injustice cannot be assumed. 

We must ask whether Ethics Resistance cases—which involve high-profile lawyers 

who could very well have violated the jurisdiction’s law governing lawyers—ought 

to be bypassed either because the agency cannot reliably handle them or because 

handling them will cause greater injustice to the other cases that are being handled 

by that agency. The answer is very likely no. 

The apparent merit of the complaints under consideration weakens the argu-

ment that they should be dismissed for fear that they will threaten adjudication of 

even more meritorious cases. To dismiss a case that could otherwise lead to disci-

pline simply because it presents practical challenges is, itself, an injustice. Even 

if the movement gains steam, there is little reason to believe that Ethics 

Resistance complaints will be filed often in any one state. Though it is theoreti-

cally possible that one difficult case would cause a cascade of injustice over 

remaining cases, the threat is slight. 

Despite their relatively small staff sizes, disciplinary agencies can tap enough 

lawyers and investigators to handle the occasional difficult case, even if doing so 

means that some personnel would have to be shifted to points of need. If the bur-

den proves too much, shorthanded agencies could seek assistance from state 

supreme courts, which might be able to provide budgetary or personnel assis-

tance. Besides, the vast majority of ethics cases are plainly without merit, and 

only a small fraction result in any discipline whatsoever. The average disciplinary 

agency processes about 2,000 complaints per year but only brings a charge 

against 62 lawyers.400 It is quite unlikely that the complaints that receive expe-

dited review from an Ethics Resistance complaint, if any, would have resulted in 

charges. 

2. INSTITUTIONAL CONSEQUENCES AND NORMS 

Assuming that the offices could find the bandwidth to give due care to complex 

cases of this sort, it is also important to consider the repercussions that might arise 

if a disciplinary agency pursued a sanction against a powerful federal official or 

lawyer. Though disciplinary agencies are frequently criticized, commentators 

have claimed that they enjoy the reputation of being apolitical institutions, at least 

relative to other kinds of prosecutors.401 It is important to ask whether being lured 

into the political fray via the Ethics Resistance complaints could bring about 

unwelcome institutional consequences. 

400. See STANDING COMM. ON PROF’L DISCIPLINE, supra note 180, at chart I pt. B. 

401. See Nancy J. Moore, Mens Rea Standards in Lawyer Disciplinary Codes, 23 GEO. J. LEGAL ETHICS 1, 

15 n.87 (2010) (“Unlike district attorneys, who are elected, or even United States Attorneys, whose advance-

ment is often based on politics, bar counsel are typically apolitical and low profile actors. As a result, bar coun-

sel may be less likely to act out of self-interest and more likely to apply standards in an even-handed manner.”). 

But cf. William Jacob Downes, Note, Does the ABA Promote Democracy in America?, 26 GEO. J. LEGAL 

ETHICS 645, 657–58 (2013) (discussing ways in which ABA has inserted itself in politics). 
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Politically unpopular decisions risk retaliation from other branches of govern-

ment, particularly the legislature.402 The Brennan Center for Justice recently 

reported that states have been more likely to consider legislation to limit state ju-

dicial independence during the Trump Administration.403 

403. Patrick Berry & Douglas Keith, In 2018, a Spate of Partisan Attacks on State Courts, BRENNAN CTR. 

FOR JUSTICE (Dec. 18, 2018), https://www.brennancenter.org/blog/2018-spate-partisan-attacks-state-courts 

[https://perma.cc/5994-7L3S]. For a more complete description, see also Legislative Assaults on State Courts— 

2018, BRENNAN CTR. FOR JUSTICE (Feb. 6, 2018), https://www.brennancenter.org/analysis/legislative-assaults- 

state-courts-2018 [https://perma.cc/T6RN-SL52]. 

While it is unlikely that state legislatures would seek to wrest control of lawyer 

conduct regulation from the judiciary through direct legislative means, they have 

a subtler tool at their disposal—the power of the purse. From a fiscal point of 

view, disciplinary agencies have small budgets, so even small changes in funding 

could have significant consequences. 

Despite their modest financial standing, however, the risks posed by resource 

restriction from the legislature are low. Disciplinary agencies enjoy a great deal 

of budgetary autonomy. The vast majority of them receive all (or nearly all) of 

their funding through mandatory bar dues or fees assessed by the state supreme 

court.404 To be sure, the state supreme courts that bless the disciplinary agency’s 

sanctions are fiscally exposed; they must have their budgets approved by the 

state’s legislative and/or executive branch.405 

405. BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, STATE COURT ORGANIZATION 2004: TABLE 

16., PREPARATION AND SUBMISSION OF THE JUDICIAL BRANCH BUDGET FOR STATE FUNDING (2004), https:// 

cdm16501.contentdm.oclc.org/digital/collection/financial/id/%20106%20CONTENTdm%20number%20106 

[https://perma.cc/6SDA-GJ5R]. 

Even so, state supreme courts are 

not strangers to political controversy, and ethical discipline of the federal elite is 

unlikely to make significant waves in state politics. Consequently, disciplinary 

action probably will not spur retaliatory action against a state’s own highest 

court. 

Besides, were the legislative or executive branches to attempt such measures, 

the state supreme courts could likely counteract them. In the face of retaliatory 

budget reductions, for example, courts can allay expenses through fee increases 

or stop the measure by invoking the judiciary’s “inherent power” to do that which 

is necessary to allow it to perform its constitutional duties.406 

Moreover, there may be institutional benefits from interpreting the law to clear 

the path for discipline through the Ethics Resistance complaints. By taking these 

complaints seriously, disciplinary agencies could increase their strength. It sends 

the signal that they are willing to protect the integrity and reputation of the bar 

402. See Christopher S. Elmendorf, Advisory Counterparts to Constitutional Courts, 56 DUKE L.J. 953, 

1029 (2007); G. Gregg Webb & Keith E. Whittington, Judicial Independence, the Power of the Purse, and 

Inherent Judicial Powers, 88 JUDICATURE 12, 13 (2004) (“An effective power of the purse gives the legislature 

a powerful trump card when disagreements arise between it and the other branches of government, one that is 

so potent that it can threaten judicial independence.”). 

404. See STANDING COMM. ON PROF’L DISCIPLINE, supra note 180, at chart VII. 

406. See Webb & Whittington, supra note 402, at 14, 18 (discussing Kansas and New York). 

290 THE GEORGETOWN JOURNAL OF LEGAL ETHICS [Vol. 32:235 

https://www.brennancenter.org/blog/2018-spate-partisan-attacks-state-courts
https://perma.cc/5994-7L3S
https://www.brennancenter.org/analysis/legislative-assaults-state-courts-2018
https://www.brennancenter.org/analysis/legislative-assaults-state-courts-2018
https://perma.cc/T6RN-SL52
https://cdm16501.contentdm.oclc.org/digital/collection/financial/id/%20106%20CONTENTdm%20number%20106
https://cdm16501.contentdm.oclc.org/digital/collection/financial/id/%20106%20CONTENTdm%20number%20106
https://perma.cc/6SDA-GJ5R


even when the defendants are powerful.407 Historically, elite lawyers have too of-

ten considered themselves immune from legal ethics and given them little 

thought.408 Perhaps a high-profile sanction will increase the salience of discipli-

nary agencies and, in turn, increase the deterrent effect of the rules they enforce 

among top lawyers. 

As a moral and institutional matter, no lawyer should become too powerful to 

be held subject to the rules of legal ethics. There is nothing in the rules themselves 

that contradicts this position. To the contrary, many states409 

409. AM. BAR ASS’N, CHART OF STATE RULES, https://www.americanbar.org/content/dam/aba/events/ 

professional_responsibility/2015/May/Conference/Materials/chart_of_state_rules_of_professional_conduct_ 

nondiscrimination_provisions.authcheckdam.pdf [https://perma.cc/VV27-8CNU] (showing that Alabama, Arizona, 

Arkansas, Connecticut, Delaware, Idaho, Iowa, Kansas, Maine, Massachusetts, Mississippi, Nebraska, Oklahoma, 

Pennsylvania, South Carolina, South Dakota, Tennessee, Utah, Virginia, and Washington have adopted the 

language); Hugh D. Spencer, Model Rule 5.7 and Lawyers in Government Jobs—How Can They Ever Be “Non- 

Lawyers”?, 30 GEO. J. LEGAL ETHICS 45, 55–56 (2017). 

have adopted the 

Model Rules of Professional Conduct’s commentary to Rule 8.4, which states the 

following: 

Lawyers holding public office assume legal responsibilities going beyond 

those of other citizens. A lawyer’s abuse of public office can suggest an inabil-

ity to fulfill the professional role of lawyers. The same is true of abuse of posi-

tions of private trust such as trustee, executor, administrator, guardian, agent 

and officer, director or manager of a corporation or other organization. 

Several Ethics Resistance complainants have relied on this language.410 

Even federal law supports this interpretation of institutional norms. In the con-

text of a failure to pursue prosecution, the United States Supreme Court has 

endorsed the position that ethics codes provide a critical last safeguard for the 

misconduct of federal lawyers. In Imbler v. Pachtman, the Court held that a pros-

ecutor’s duties such as “initiating and pursuing a criminal prosecution” are 

immune from § 1983 liability, but it further stated that the immunity “does not 

leave the public powerless to deter misconduct or punish that which occurs” 

because “a prosecutor stands perhaps unique, among officials whose acts could 

deprive persons of constitutional rights, in his amenability to professional disci-

pline by an association of his peers.” 411 According to the Supreme Court, then, 

the federal law may giveth, but the state law may taketh away. 

407. See Jacob Itzkowitz, Note, Pants on Fire? Model Rule 8.4’s Implications for Lawyers as Candidates 

for Political Office, 26 GEO. J. LEGAL ETHICS 741, 750 (2013) (describing one of the institutional functions of 

legal ethics enforcement as protecting the reputation of the legal community). 

408. See Levin, supra note 271, at 1–2 (discussing lack of sanctions on elite lawyers in the Clark Report and 

other lingering issues). 

410. Supra Parts I.A. (Martins); I.B. (Conway); I.C. (Sessions); I.D. (Pruitt). 

411. Imbler v. Pachtman, 424 U.S. 409, 428–29 (1976). Some scholars doubt that this passage in Imbler has 

been accepted as a matter of practice among the state disciplinary agencies. See, e.g., Joel B. Rudin, The 

Supreme Court Assumes Errant Prosecutors Will Be Disciplined by Their Offices or the Bar: Three Case 

Studies that Prove that Assumption Wrong, 80 FORDHAM L. REV. 537, 540–41 (2011). 
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The notion that disciplinary agencies have no business interfering with lawyers 

who are in high-ranking federal positions (or work for those who are) stems from 

a blinkered and faulty view of the institution—namely, that federal lawyers 

should, to the extent possible, operate in a distinct self-regulating ecosystem. The 

view leads to an imbalance of immunity that favors powerful lawyers like federal 

prosecutors. The Massachusetts Board of Bar Overseers (“BBO”) spared Brig. 

Gen. Martins, one of the most powerful prosecutors in this country. In doing so, it 

conceded that it was worried that it might “create mischief” by influencing fed-

eral action in the Martins case.412 This position is a denial of its institutional 

mandate. 

Some might defend the Massachusetts BBO’s position by arguing that it made 

the correct moral judgment in a conflict of institutional roles. On this account, 

federal lawyers or lawyers serving high-ranking federal officials (collectively, 

“federal lawyer-politicians”) have a superior general mandate to protect the over-

all public, and that trumps the norm that disciplinary agencies protect clients, the 

integrity of the judicial process, and the reputation of the profession under these 

circumstances.413 

Proponents of this view might argue that the complaints that have arisen (and 

are likely to arise) from the Ethics Resistance do not present a compelling case 

for protecting clients from misconduct because the wrongdoers are not engaged 

in legal work,414 do not represent non-institutional clients,415 or are representing 

clients who are, themselves, the primary wrongdoers.416 These reasons also sup-

port the argument that they do not pose a serious threat to the administration of 

justice; the targeted lawyers are not litigating cases before courts or structuring 

transactions, so they have only an indirect relationship to the primary areas in 

which lawyer regulators seek to protect the justice system.417 Lastly, critics of the 

Ethics Resistance might argue that the interest in protecting the reputation of the 

legal profession—what some believe to be a cartel of dubious public interest— 

deserves little weight.418 

412. Board Memorandum, supra note 40. 

413. For a lengthy and helpful discussion of this conflict see Itzkowitz, supra note 407, and Kevin Hopkins, 

The Politics of Misconduct: Rethinking How We Regulate Lawyer-Politicians, 57 RUTGERS L. REV. 839, 869– 

70 (2005). 

414. See supra Parts I.B. (Conway) & I.D. (Pruitt) 

415. See supra Parts I.A. (Martins) & I.C. (Sessions). 

416. See supra Part I.E. (Kasowitz). 

417. See Itzkowitz, supra note 407. 

418. See, e.g., Downes, supra note 401, at 656–57 (“[T]he theoretical underpinnings of the present system 

have altered the political role of the lawyer. The lawyer’s role has shifted from one that slows political change 

to that of the ‘social engineer,’ who is the instigator of political change. This change diminishes democratic val-

ues as lawyers come to be seen as another political lobby within politics, rather than an unbiased check on the 

passions of the public. . . . [T]he intersection of the rules of professional conduct with economics has devalued 

faith in the justice system by creating a perception of the ABA as a self-interested monopoly guarding its eco-

nomic privileges rather than the rule of law.”). 
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This is just a different version of the same mistake, however. The scope of the 

ethics rules is not restricted to the client relationships that lawyers form or the 

judges before whom lawyers appear. Even if it were, lawyer misconduct even 

outside of client relationships can threaten both clients and the judicial system. 

There is a porous border between the political and legal worlds. The vast majority 

of states have adopted the preamble to the Model Rules,419 which states, “[A law-

yer] is a representative of clients, an officer of the legal system and a public citi-

zen having special responsibility for the quality of justice. . . . [T]he legal 

profession is unique in this respect because of the close relationship between the 

profession and the processes of government and law enforcement.”420 It would be 

silly to deny that the conduct of lawyer-politicians, particularly their speech, has 

the power to create, destroy, or otherwise alter the laws that operate within a 

state’s judicial system, including the laws that govern lawyer regulation. 

Moreover, their conduct can increase or decrease the likelihood that justice will 

be neutrally and impartially administered. And the relationship goes the other 

way as well. The largely state-based system of lawyer self-regulation can operate 

as a useful check on federal lawyer-politicians, whose actions can damage the 

public when federal safeguards fail. 

The laws governing lawyers seek to protect, not just clients, but any person 

who might be harmed by lawyers’ manipulation of the machinery of the law.421 

Telling non-clients to avoid securing their own counsel, as Marc Kasowitz alleg-

edly did,422 could unfairly strip them of useful legal advice or even a defense 

when a conflict arises with that lawyer’s client. A prosecutor’s inaction could 

lead to further crimes against citizens or to interminable and unjustified imprison-

ment, as it has with Abu Zubaydah.423 Lying about mass murder and prior presi-

dential action to support a law that aims to disenfranchise a particular religious 

group, as did Kellyanne Conway,424 not only harms those who could be victi-

mized by that law, but also reduces the likelihood that public discourse will arrive 

at the truth. This is not to say that discipline ought to be imposed in these cases; 

419. Laurel S. Terry et al., Adopting Regulatory Objectives for the Legal Profession, 80 FORDHAM L. REV. 

2685, 2721–22 (2012) (“It is true that the preamble of the ABA Model Rules of Professional Conduct identifies 

regulatory concerns, and that this preamble has been used as a template by more than forty U.S. 

jurisdictions.”). 

420. MODEL RULES pmbl. 1, 10. 

421. The Preamble further states, 

As a member of a learned profession, a lawyer should cultivate knowledge of the law beyond its 
use for clients, employ that knowledge in reform of the law and work to strengthen legal education. 

In addition, a lawyer should further the public’s understanding of and confidence in the rule of law 

and the justice system because legal institutions in a constitutional democracy depend on popular 

participation and support to maintain their authority. 

MODEL RULES pmbl. 6. 

422. See supra Part I.E. 

423. See supra Part I.A. 

424. See supra Part I.B. 
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rather, it is to point out that disciplinary agencies have weighty institutional rea-

sons not to interpret the law to restrict access to these cases. 

To justify insulating conduct performed in the name of the federal government 

from the safeguards of state law is a challenging task, particularly under these cir-

cumstances. While there are surely situations in which lying serves the national 

interest—lying to the press about the precise positions of our military forces 

comes to mind—it is hard to imagine how lying about one’s past email use,425 or 

meetings with Russian officials while testifying under oath before Congress426 

might do so. Likewise, it is hard to see why we would adopt a view that serves to 

protect lies used to justify unconstitutional and coercive efforts to keep people of 

a particular religion out of the country.427 

Even if one accepts that disciplinary agencies have the power to punish wrong-

doers in the federal government, it is still possible to argue that doing so is unwise 

because it would tarnish their apolitical reputation. On this account, taking action 

is entering the political fray, or will be perceived as such. 

However, it is naı̈ve to think that disciplinary agencies can avoid politics by 

setting up barriers to Ethics Resistance complaints. That would, itself, be a politi-

cal act. Not only have complainants had little trouble getting the media to shine a 

spotlight on their complaints,428 journalists have frequently raised their own con-

cerns that powerful, Trump-related lawyers have violated legal ethics even when 

no complaint has been filed. Indeed, even though President Trump’s personal at-

torney, Michael Cohen, has not (at the time of this writing) had a legal ethics 

complaint filed against him, there are numerous mainstream articles in which the 

author questions whether he has violated legal ethics rules by providing funds to 

silence women.429 Consequently, both the Left and the Right are poised to declare 

agency action or inaction a victory if doing so suits their agenda. We are living in 

a hyper-politicized, and by extension, hyper-legalized climate. Therefore, disci-

plinary agencies are taking a side on the conduct of Trump-related lawyers 

whether they decide to pursue cases or not. 

C. THE PRAGMATIC PERSPECTIVE 

Lastly, we ought to consider whether Ethics Resistance complaints are a good 

idea from a pragmatic perspective. Unlike the previous section, which considered 

institutional interests, this section will weigh the interests of other stakeholders, 

particularly the complainants themselves. Though they seek a sanction in their 

particular cases, it is possible that they underestimate the probability of unin-

tended and undesirable consequences. If it turns out that filing these complaints 

425. See supra Part I.D. 

426. See supra Part I.C. 

427. See supra Part I.B. 

428. See supra Part II.A. 

429. See supra note 248. 

294 THE GEORGETOWN JOURNAL OF LEGAL ETHICS [Vol. 32:235 



hurts their cause more than it helps, then it would be hard to justify them even on 

their own terms. We also must evaluate intended consequences and the probabil-

ity that they will occur, as well as the impact of these complaints on the general 

welfare. 

1. UNINTENDED CONSEQUENCES 

In a recent article, Professor W. Bradley Wendel provided, among other things, 

a guide to lawyers in the Trump Administration who might have to choose 

between empowering Trump’s agenda and fulfilling their ethical obligations.430 

Professor Wendel considered the possibility that legal ethics might become a part 

of the country’s political warfare and warned that “[c]ourts and disciplinary 

authorities are properly reluctant to second-guess the professional judgment of 

lawyers, even in ordinary private-client representations” and “should be even 

more reluctant to become involved if disciplinary proceedings or lawsuits are 

being ‘weaponized’ in a political conflict.”431 Certainly, the “weaponization” of 

disciplinary proceedings sounds foreboding, but it is a useful frame through 

which to evaluate the merit of filing Ethics Resistance complaints. In this section, 

I consider three responses to weaponization: embracing it, ending it, and pre-

empting it. 

a. Embracing Weaponization: Retaliation from Conservative Lawyers and Disciplinary 

Agencies 

It is fair to view the Ethics Resistance complaints as merely the first move in a 

long game of politically motivated punishment. So understood, an evaluation 

should turn, at least in part, on what one can reasonably expect future moves to 

be. In particular, Resistance supporters must consider the likelihood that oppo-

nents of the Resistance will counterpunch harder than they are punched using the 

very same means. 

One way to know whether the Ethics Resistance risks harming the overall 

Resistance movement is to consider whether the domain of legal ethics enforce-

ment provides more favorable terrain to the Left than traditional political arenas. 

If that is the case, shifting politically motivated decision-making to the context of 

legal ethics could be a wise strategy. 

There is evidence that the regime of legal ethics enforcement is politically 

favorable to the Left. Professors Adam Bonica, Adam Chilton, and Maya Sen 

recently published a study regarding the ideological demographics of the legal 

profession.432 By aligning Martindale-Hubbell attorney records with records of 

430. W. Bradley Wendel, Government Lawyers in the Trump Administration, 69 HASTINGS L.J. 275, 283 

(2017) (“[T]he remainder of this article is intended as a roadmap to the doctrinal and theoretical basis for legal 

liability and criticism in ethical terms.”). 

431. Id. at 282. 

432. Adam Bonica et al., The Political Ideologies of American Lawyers, 8 J. LEGAL ANALYSIS 277 (2016). 

2019] THE ETHICS RESISTANCE 295 



campaign donation, they were able to provide ideology scores for lawyers in vari-

ous subfields.433 Using this data, they concluded that American lawyers lean to 

the left of the ideological spectrum.434 The authors asserted that the “American 

lawyer’s ideology [is] close to the ideology of Bill Clinton.”435 As expected, 

lawyers are somewhat bimodal: there are higher concentrations of lawyers at the 

center-left and center-right.436 More surprising, perhaps, is the study’s finding 

that there were relatively few lawyers at the far left, far right, or in the middle 

between left and right.437 

While the study did not provide results regarding disciplinary agency attor-

neys, the authors found that government lawyers are more liberal than non- 

government lawyers.438 Among government lawyers, they found, as expected, 

that public defenders leaned farther to the left than prosecutors, but, unexpect-

edly, even prosecutors are more liberal than lawyers overall.439 It further provided 

results for attorneys who specialize in “Professional Liability” and “Professional 

Liability Defense,” fields that include private lawyers who sue or defend lawyers, 

respectively, in malpractice actions.440 Although the results were not statistically 

significant, professional liability lawyers skewed to the left and professional 

liability defense lawyers skewed to the right.441 Attorneys at disciplinary agencies 

would fit into neither group, of course, but they share more similarities with the 

former than with the latter, as both pursue lawyers for breaches of duties. 

Because state supreme courts have the final say on discipline in their jurisdic-

tions, it is useful to consider their ideological demographics as well. In 2015, 

Professor Bonica conducted a study with Michael Woodruff of the ideology of 

state judges.442 Looking only at state supreme court justices, the overall makeup 

of the country skews marginally to the left.443 

443. See Political Outlook of State Supreme Court Justices, BALLOTPEDIA, https://ballotpedia.org/ 

Political_outlook_of_state_supreme_court_justices [http://perma.cc/92DE-2WET] (analyzing and summarizing 

data from Adam Bonica & Michael J. Woodruff, A Common-Space Measure of State Supreme Court Ideology, 31 

J. L. ECON. & ORG. 472, 472 (2015)). 

The study found that there were 

171 liberal justices and 165 conservative justices.444 On the whole, the conserva-

tive justices were slightly farther from center than the liberal justices.445 There 

433. Id. at 279–80. 

434. Id. at 292 (stating that about 62% of lawyers are to the left of the ideological midpoint between the av-

erage score for each party’s members of Congress). 

435. Id. 

436. Id. 

437. Id. 

438. Id. at 317–20. 

439. Id. 

440. Id. at 318. 

441. Id. 

442. Adam Bonica & Michael J. Woodruff, A Common-Space Measure of State Supreme Court Ideology, 

31 J. L. ECON. & ORG. 472 (2015). 

444. Id. 

445. Id. 
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were two more justices on the far right than on the far left, and there was one 

more justice who was strongly conservative than there were justices who were 

strongly liberal.446 Still, by the numbers, liberals outnumbered conservatives. 

Both of these studies preceded the Trump Presidency, but it is unlikely that the 

composition of either group has shifted significantly by the time of this writing. 

If these results hold true today and stay at least this favorable to the left in the 

non-distant future, then weaponization of legal ethics could reasonably be 

expected to benefit the political left compared to the alternative of seeking to con-

vince federal authorities to investigate and seek punishment. Until at least 

January of 2019, political right holds a majority in the House, Senate, and, of 

course, the Presidency. 

b. Ending Weaponization: Federal Action to Limit the Reach of Legal Ethics 

Of course, if states act pursuant to the Ethics Resistance complaints, then it is 

also possible that Congress or federal agencies might seek to limit the reach of 

state ethics laws over federal employees. 

Congress could, as a countermeasure, repeal the McDade Amendment. Doing 

so would not necessarily be politically difficult. Both parties have placed the law 

on the chopping block. Almost immediately after its passage, Senator Orrin 

Hatch (R-UT), introduced a bill to overturn it, and he introduced a bill to delay its 

effective date shortly before it was going to take effect in 1999.447 At that time, 

Eric Holder, then Deputy Attorney General and a Democrat, told the Senate 

Judiciary Committee that the law would impede law enforcement.448 Two months 

later, Senator Patrick Leahy (D-VT) introduced a bill to replace the law with one 

of his own design.449 After the attacks of September 11, 2001, Attorney General 

John Ashcroft, a Republican, presented Congress with a proposed expansion of 

federal prosecutors. As an alternative to the proposal, Senator Thomas Daschle 

(D-SD) offered to repeal the Act, and it was nearly adopted as part of the USA 

Patriot Act.450 

Assuming that repeal would be accompanied by a new law that expressly 

exempts all federal lawyers from punishment under state attorney ethics law, fed-

eral lawyers whose alleged misconduct arose out of their performance of federal 

duties might be shielded.451 

Congress could go farther, however, by writing the law expressly to shield law-

yers who are serving in a non-representative capacity. Such a maneuver would 

446. Id. 

447. Niki Kuckes, The State of the Rule 3.8: Prosecutorial Ethics Reform Since Ethics 2000, 22 GEO. J. 

LEGAL ETHICS 427, 469 (2009). 

448. Id. 

449. Id. 

450. Barry Tarlow, Rico Report, 25 CHAMPION 56, 63 (2001). 

451. This would include lawyers like White House Counsel Donald McGahn II and Brig. Gen. Mark 

Martins. 
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not be politically unfeasible; many share the notion that ethics codes should have, 

at best, limited force in the regulation of conduct outside of the lawyer-client rela-

tionship.452 Doing so could protect lawyers like Brig. Gen. Mark Martins and 

Kellyanne Conway, but it would not immunize Marc Kasowitz or other lawyers 

who are not federal employees. 

More aggressive still, Congress could expand immunity to any misconduct that 

was performed pursuant to the order of a federal official, regardless of whether 

the perpetrator was a federal employee at the time. If successful, this could shield 

private lawyers who represent federal officials, such as Marc Kasowitz or 

Michael Cohen. The passage of such a law, however, would be quite difficult 

because it would expand immunity to those with a weak connection to federal 

operations. 

Under existing law, tort immunity for individuals who injure others while act-

ing within the scope of their duties to the federal government is generally limited 

to “officers or employees of any federal agency” and does not typically extend to 

non-employees like those serving through independent contractors.453 The 

Supreme Court has announced a narrow exception for those who work for con-

tractors who are effectively equivalent to federal agencies: contractors for whom 

the government controls the contractor’s day-to-day activity and controls their 

“detailed physical performance.”454 It is difficult to see how a personal lawyer for 

a federal official, like the President, could fall into the exception, however; law-

yers have a great deal of autonomy and are not subject to day-to-day detailed 

supervision. Moreover, the private lawyers who would be targeted by the Ethics 

Resistance would generally be serving federal officials in a personal rather than a 

governmental capacity. Marc Kasowitz’s duties are to Donald Trump, not the 

Office of the President or the United States. Thus, an expansion of law designed 

to immunize personal lawyers would be a considerable expansion of existing law, 

one that would likely meet considerable resistance. 

With the caveat that it is difficult to predict the actions that Congress might 

take in response to a successful Ethics Resistance, the best bet is on inaction. For 

several years, Congress has been dysfunctional, even suffering multiple shut-

downs under a one-party government.455 

455. Andrew Taylor, Congress Stumbles into Gov’t Shutdown, Budget Deal Stalled, ASSOCIATED PRESS 

(Feb. 8, 2018), https://www.apnews.com/e53ae9e78f114f09beb83298f2edd021 [https://perma.cc/8HP6- 

W4WV]. 

Notwithstanding an early push to over-

rule Obama-era laws, the Trump Presidency has failed to energize the legislative 

452. Carrie Menkel-Meadow, Toward a Theory of Reciprocal Responsibility Between Clients and Lawyers: 

A Comment on David Wilkins’ Do Clients Have Ethical Obligations to Lawyers? Some Lessons from the 

Diversity Wars, 11 GEO. J. LEGAL ETHICS 901, 902 n.6 (1998) (“Discussion of what ethical obligations lawyers 

have to others outside of the lawyer-client relationship has become an old ‘chestnut’ of ethics debates.”). 

453. See 28 U.S.C. § 2671 (2006); see also Efrain Staino, Suing Private Military Contractors for Torture: 

How to Use the Alien Tort Statute without Granting Sovereign Immunity-Related Defenses, 50 SANTA CLARA 

L. REV. 1277, 1292–93 (2010). 

454. Staino, supra note 453, at 1292–93. 
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branch. Though it eventually managed to overhaul the tax system, it has passed 

few major pieces of legislation.456 

456. Falling From First to Last: President Trump has Signed the Fewest Bills into Law by this Point in 

any Recent President’s First Year, GOVTRACK INSIDER (Dec. 21, 2017), https://govtrackinsider.com/falling- 

from-first-to-last-president-trump-has-signed-the-fewest-bills-into-law-by-this-point-in-8945aac6ad54 [https:// 

perma.cc/5AF3-N6UY]. 

In January of 2018, The New York Times 

reported, “As lawmakers recover from a dispiriting government shutdown and 

prepare for President Trump’s State of the Union address on Tuesday, Capitol 

Hill is absorbed with concern that Mr. Trump’s presidency has pushed an already 

dysfunctional Congress into a near-permanent state of gridlock that threatens to 

diminish American democracy itself.”457 

457. Sheryl Gay Stolberg & Nicholas Fandos, As Gridlock Deepens in Congress, Only Gloom is Bipartisan, 

N.Y. TIMES (Jan. 27, 2018), https://www.nytimes.com/2018/01/27/us/politics/congress-dysfunction-conspiracies- 

trump.html [https://perma.cc/9DLJ-BKNA]. 

c. Preempting Weaponization: Removing Lawyers from Positions of Power 

A third response to a successful Ethics Resistance could be simply to stop plac-

ing lawyers in positions of power. If lawyers are more encumbered in their fed-

eral positions than non-lawyer alternatives, then it might make sense to fill those 

positions with non-lawyers. There are high-ranking executive positions that, at 

least practically speaking, have the qualification that the position be filled by a 

lawyer in good standing, such as Attorney General and Solicitor General.458 Most 

do not, however, and those will be my focus here. 

Are lawyers so valuable that even an encumbered lawyer will be more desira-

ble than an unencumbered non-lawyer? As a general matter, the question is too 

speculative to answer, but the sheer number of lawyers who have occupied the 

highest posts in the Executive and Legislative branches suggests that they add 

value by virtue of their legal training. In the 113th Congress, nearly half of the 

members of the House of Representatives and a majority of senators were law-

yers, and a majority of presidents have been lawyers.459 

That said, it would not be difficult to find suitable non-lawyer replacements for 

certain positions. A lawyer might not be particularly useful in a specialty position 

like commissioner of the Environmental Protection Agency or the Food and Drug 

458. There is no easy answer to the question of whether the Attorney General must, as a matter of law, be a 

lawyer in good standing or even an attorney at all. The Judiciary Act of 1789 created the position of Attorney 

General and required that the position be filled with someone “learned in the law.” Judiciary Act of 1789, ch. 

20, § 35, 1 Stat. 93. In 1870, Congress created the Department of Justice, including the position of Solicitor 

General, which also had the “learned in the law” qualification. Act to Establish the Department of Justice, ch. 

150, § 2, 16 Stat. 162 (1870). Around that time, however, Congress removed the “learned in the law” qualifica-

tion from the Attorney General position. See Act of June 22, 1870, ch. 150, § 1, 16 Stat. 162; REV. STAT. §§ 

346–47 (1878). Whether the excision reflects Congress’s belief that the creation of the Solicitor General posi-

tion relieved the Attorney General of enough duties to allow a non-lawyer to fill the role is unclear. Regardless, 

it would be rather difficult for either a lawyer in bad standing or a non-lawyer to be confirmed for the position 

of Attorney General. 

459. See Bonica et al., supra note 432, at 277–78. 
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Administration. And some scholars have identified a recent trend away from 

employing lawyers in other important federal positions.460 Professor Jeffrey 

Stempel found that the number of lawyer-legislators in the House and Senate, 

while sizeable, significantly declined in the latter half of the Twentieth 

Century.461 

Even if their power is waning, however, the great number of lawyers who 

remain in key federal positions shows the staying power of the perception that a 

lawyer’s expertise is welcome in government. 

If lawyers have valuable skills, an administration that seeks to preempt further 

legal ethics action by selecting non-lawyers might find itself weakened as a result. 

Broadly speaking, this would, itself, be a victory for Resistance efforts because it 

would hinder the execution of their opponent’s agenda. More narrowly, when 

non-lawyers fill those roles, there would no longer be the risk that misconduct in 

that position would harm the reputation of lawyers—an interest invoked by 

Ethics Resistance complainants.462 

While a backlash against early successes in the Ethics Resistance could 

take many forms, it does not appear that any of the major alternatives are so 

threatening—according to the terms of the movement, itself—that the Ethics 

Resistance ought to be preemptively abandoned. Having considered the perils of 

success, I now turn to the question of the likelihood that it will be successful at all. 

2. FAVORABLE CONSEQUENCES (AND THEIR PROBABILITY) 

Several of the Ethics Resistance complainants have insisted that their com-

plaints were not politically motivated.463 Whether this is true is unimportant. 

From a doctrinal perspective, a disciplinary agency’s investigation and decision 

to pursue sanctions do not turn on the particular motives of the person filing the 

complaint. And regardless of whether the complainants sought to influence poli-

tics, Ethics Resistance complaints have the capacity to actually influence politics. 

This is to say that, unlike other ethics complaints, these complaints are more sig-

nificant to the broad political warfare that is being waged across this country than 

they are to the individuals implicated in the complaints themselves. 

On the one hand, the complaints will not likely threaten the careers of those tar-

geted. It is far from certain that any of them, other than Kasowitz, plan to practice 

law in the future. And disciplinary agencies will probably not strip any one of 

them of a credential that they need to continue in their post. All of the targeted 

individuals have unblemished records, a factor that reduces the probability of 

460. See, e.g., Jeffrey W. Stempel, Lawyers, Democracy, and Dispute Resolution: The Declining Influence 

of Lawyer-Statesmen Politicians and Lawyerly Values, 5 NEV. L.J. 479, 484 (2005). 

461. Id. 

462. See, e.g., Sullivan, supra note 67 (“‘I care about the reputation of the legal profession and people know 

she’s a lawyer,’ said [Abbe] Smith. ‘Don’t act like that and call yourself a lawyer.’”). 

463. See, e.g., Rogers, supra note 9. 
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losing one’s law license.464 Also, early signs indicate that disciplinary agencies 

might be eager to spare the accused lawyers to avoid political conflict or resource 

drain; both the Martins complaint and one of Conway’s complaints fell short, and 

it is likely that other disciplinary agencies will share the Massachusetts BBO’s 

fear of causing mischief.465 

On the other hand, the complaints have already scored political points for the 

Left by adding to the steady drip of widely read stories regarding the corruption 

of those who surround the Trump Administration.466 Interestingly, the com-

plaints’ capacity to help a political faction is only loosely connected to their like-

lihood of success. Past cases have shown that the mere filing of a complaint, even 

if it is likely to fail, can nevertheless bring about changes in conduct. Instructive 

in this regard is the case of former Deputy Assistant Secretary of Defense Charles 

Stimson. Stimson claimed that US corporations should threaten to terminate their 

relationships with law firms containing lawyers who represented Guantanamo 

detainees because “those firms are representing the very terrorists who hit their 

bottom line back in 2001.”467 

467. Defense Official Resigns Over Guantanamo, ASSOCIATED PRESS (Feb. 2, 2007), http://www.nbcnews. 

com/id/16948641/ns/us_news-security/t/defense-official-resigns-over-guantanamo/ [https://perma.cc/B8DF- 

3P9J]. 

He issued an apology shortly thereafter, but the San 

Francisco Bar Association filed a complaint in California against him, garnering 

significant media attention.468 

468. Carol Rosenberg, Pentagon Official’s Ethics Questioned, SEATTLE TIMES (Jan. 27, 2007), https:// 

www.seattletimes.com/nation-world/pentagon-officials-ethics-questioned/ [https://perma.cc/F4PR-KVZT]. 

A week later, Stimson resigned from his post.469 It 

does not appear that California took any action on the complaint.470 

470. See Charles Douglas Stimson, STATE BAR OF CAL., http://members.calbar.ca.gov/fal/Member/Detail/ 

194266 [https://perma.cc/5CLN-KCYK]. 

Secondly, the media seems to care more about the filing of these complaints 

than their failure. While the media was eager to report on the filing of the Martins 

and Conway complaints, there were no reports regarding their denials. The disci-

plinary agencies do not ordinarily announce publicly that they have declined to 

investigate or have concluded after investigating that there were no ethical infrac-

tions.471 This leaves it up to the complainants to publicize their own losses and 

the targets to publicize their wins, both of which are unlikely to occur. As to the 

former, it is human nature to keep a failure quiet. As to the latter, the targets will 

likely conclude that publicizing their success would do little more than reinvigo-

rate a story that placed them in an unflattering light.472 Thus, the Ethics 

464. Stephen Gillers, Lowering the Bar: How Lawyer Discipline in New York Fails to Protect the Public, 17 

N.Y.U. J. LEGIS. & PUB. POL’Y 485, 504 n.84 (2014) (“‘Unblemished’ is a word commonly found in discipli-

nary cases as a mitigating factor that may reduce the sanction the court would otherwise impose.”). 

465. See supra Parts I.A. & I.B. 

466. See supra Part III.B. 

469. Defense Official Resigns Over Guantanamo, supra note 467. 

471. See Desch, supra note 182, at 922, 937. 

472. The Martins case provides a useful anecdote in this regard: After the Massachusetts Bar Counsel 

declined to investigate in the Martins case, I notified THE BOSTON GLOBE, which had published an op-ed as the 
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Resistance complaints have the capacity to be a one-way ratchet of publicity; fil-

ing a complaint makes the news but failing to succeed does not. 

This is a troubling dynamic, of course, because it skews the political discourse 

in favor of one side. It hardly seems fair. But at the risk of stating the obvious, 

politics has long been about winning, not fairness. If a tactic is effective and legal, 

it will be used. It would be wonderful if being fair made a politician more likely 

to win, but I fear that we do not live in such times. That does not mean, of course, 

that we cannot recommend that complainants do what they can to correct this 

problem by following best practices. 

IV. BEST PRACTICES 

While my position is that the Ethics Resistance is not easily dismissed as ille-

gal, wrongheaded, or doomed to fail, it is not without its problems. In this section, 

I provide a brief set of guidelines that could strengthen the movement’s legal and 

moral foundation without robbing it of its progressive tenor. 

In what follows, I am assuming that these policies should apply to complaints 

that meet a minimum standard of non-frivolousness.473 Those that do not should 

not be filed. 

A. WRITE ROBUST COMPLAINTS 

While I have argued that catch-all provisions can support ethics claims against 

federal officials or the lawyers supporting them, those provisions raise constitu-

tional risks that make disciplinary agencies reluctant to use them as the sole basis 

for sanction. Consequently, complainants should attempt to allege a variety of 

rule violations insofar as the case can bear it. 

The breadth of the catch-all provisions makes it unchallenging to draft a legal 

ethics complaint for unsavory conduct. In order to signal that the violation is seri-

ous, drafters should take time to identify other ethical rules that might be impli-

cated and provide ample authority for their claims. While something as elaborate 

as an appellate brief would be overkill, a memo that relies on a single rule and 

provides very few supporting cases is likely to be insufficient. To do otherwise 

gives weight to the notion that the complaints are little more than an empty politi-

cal maneuver designed to gain media attention. 

The biggest challenge comes from rule violations that arise from false or mis-

leading speech that does not qualify as legal advice. Certain situations are more 

likely to give rise to this challenge: a political job in which bending the truth 

case was pending. I also submitted an op-ed to numerous publications that both publicized and criticized the 

Bar Counsel’s resolution. Neither THE BOSTON GLOBE nor the other publications were interested in publishing 

the op-ed or otherwise reporting the news. Brig. Gen. Martins declined to comment on the initial op-ed and said 

nothing after the investigation did not proceed. 

473. Accordingly, I do not suggest practices designed to impact the selection of cases, such as soliciting the 

opinion of those with different political beliefs before filing. 
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increases the likelihood of bringing about desired outcomes. None of the lawyer- 

client-related provisions will likely provide grounding. Moreover, the First 

Amendment safeguards are at their most fierce when political speech is being re-

stricted.474 While I have argued that such situations can give rise to ethical viola-

tions for which sanctions would not violate the law, I concede that one should 

hesitate before filing a complaint under those circumstances.475 Only cases that 

appear to do non-trivial harm to democratic values or pose a significant threat to 

the reputation or integrity of the legal profession should make the cut.476 

B. MINIMIZE THE INVESTIGATIVE LOAD 

Ethics Resistance complaints sometimes call upon disciplinary agencies to 

spearhead investigations. Because such complaints are and will continue to be 

rare, particularly in any one state, ethical disciplinary agencies should be confi-

dent that they have the capacity to handle such complaints. Nevertheless, small 

budgets and inexperience could make these agencies reluctant to take on these 

cases. Consequently, complainants should, as best they can, provide enough doc-

umentary evidence in their submission to make the agency confident that it can 

handle the inquiry. Rarely will time be of the essence in these cases, so complai-

nants should strongly consider obtaining copies of official documents through 

FOIA or other legal means to build a record before filing. 

C. DISPLAY RESTRAINT IN THE PUBLIC EYE 

Ethics Resistance complaints face a stiff headwind: they accuse powerful peo-

ple who often have ready-access to the bully pulpit, and they must overcome the 

complacency created by the small-scale, unobtrusive matters that disciplinary 

agencies are used to. There will be opportunities for complainants to stand in the 

media spotlight, and this exposure can serve as a countermeasure to agency leth-

argy and create a public dialogue about the conduct of an important official (or a 

lawyer working for one). 

474. See Mills v. Alabama, 384 U.S. 214, 218 (1966) (“Whatever differences may exist about interpreta-

tions of the First Amendment, there is practically universal agreement that a major purpose of that Amendment 

was to protect the free discussion of governmental affairs.”). 

475. It is possible that I am being too tolerant of complaints. Professor Kevin Hopkins has argued that com-

plaints of questionable or improper actions committed within the functions of a political office should be 

handled exclusively by disciplinary procedures set forth in the Constitution, like impeachment, or the political 

process. Hopkins, supra note 413, at 932. Hopkins does not state a position regarding the filing of complaints, 

though he believes that this context yields situations where sanctions would be patently unconstitutional, such 

as when an official would be protected under federal immunity law. Id. at 931. For my part, I do not believe that 

we should stifle the complaint-filing process because it can serve a progressive function even if the complaints 

fail and because many political jobs do not have distinct and defined parameters such that we can readily under-

stand where protected duty and discretion lie. It is not obvious, for example, that Kellyanne Conway’s appear-

ances on television were done pursuant to her duties as Counselor to the President or that her falsehoods fell 

within the parameters of the discretionary functions of the job. Therefore, filing a complaint could lead to a use-

ful investigation of her conduct. 

476. Id. at 933 (identifying values that ethics rules seek to protect). 
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Raising the merits of a complaint in the public eye risks crossing the line from 

motivating appropriate action into materially prejudicing proceedings. Ethics 

rules governing trial publicity like Model Rule 3.6 already regulate litigation in 

the court of public opinion. Subsection (a) of that rule prohibits lawyers “who 

[are] participating or [have] participated in the investigation or litigation of a mat-

ter” from making public statements that “will have a substantial likelihood of 

materially prejudicing an adjudicative proceeding in the matter.”477 The rule goes 

on to provide in subsection (c) that “a lawyer may make a statement that a reason-

able lawyer would believe is required to protect a client from the substantial 

undue prejudicial effect of recent publicity.”478 

It is possible that Resistance Complaints will not trigger this rule; most ethics 

complaints do not reach the stage of investigation and it is at least arguable that 

the mere filing of a complaint does not constitute “litigation.” Moreover, 

Comment 6 to Model Rule 3.6 states, “Criminal jury trials will be most sensitive 

to extrajudicial speech. Civil trials may be less sensitive. Non-jury hearings and 

arbitration proceedings may be even less affected.”479 Ethical discipline proceed-

ings do not have juries and, therefore, create the lowest risk of prejudice. 

Even so, it would be wise for Ethics Resistance complainants to be guided by 

Rule 3.6, especially the cautionary examples set forth in Comment 5 of the Rule. 

Among other things, Comment 5 warns against discussing the character, credibil-

ity, reputation, or criminal record of a party or expected witness, and against 

using public statements as a means of highlighting inadmissible evidence.480 

Complainants should confine their public discussions to the specific matters 

raised in their complaints and not disparage the character of those who might 

defend that conduct.481 Public scrutiny will be high, so complainants will be well- 

served by observing the Rule even if it is technically inapplicable. I would add to 

that list that lawyers should not call for specific penalties for those accused. Even 

though they do not pose a considerable risk of prejudicing a disciplinary agency, 

calling for stiff sanctions like disbarment, particularly when the violation is 

speech-based, risks making the Ethics Resistance appear intemperate and creat-

ing unrealistic expectations among the faithful. 

477. MODEL RULES R. 3.6(a). 

478. MODEL RULES R. 3.6(c). 

479. MODEL RULES R. 3.6(a) cmt. 6. 

480. MODEL RULES R. 3.6(a) cmt. 5. 

481. Certainly, there will be instances in which the very substance of a complaint concerns the character or 

credibility of the accused, and in that instance, complainants should keep their public comments confined to the 

specific allegations that they have raised rather than introducing extrinsic items. Comment 5 should not be read 

as a bar against discussing the merits of any complaint that pertains to the character or credibility of the accused 

when the disciplinary agency is already directing its attention towards that very subject matter. To hold other-

wise would violate subsection (b) of the rule, which states that lawyers may state the claim, offense or defense 

involved, and information contained in a public record. MODEL RULES R. 3.6(b). 
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D. REPORT FAILURES 

As mentioned, disciplinary agencies do not ordinarily announce when they 

have declined to pursue an investigation.482 Moreover, there is evidence, albeit 

anecdotal, that the media outlets do not consider the termination of a complaint to 

be as newsworthy as the filing of one.483 Consequently, the public dialogue 

regarding these complaints can be incomplete. 

A stilted public dialogue could be harmful to society. And while this imbalance 

could provide some short-term benefit to the Ethics Resistance, it is possible that 

it could, in the long run, harm its own progressive efforts. Besides, shining a light 

on disciplinary agency dismissals of meritorious complaints could have positive 

effects: it could intensify criticism and snap other disciplinary agencies to 

attention. 

Consequently, complainants should have the same level of enthusiasm when 

they seek to publicize their failures as they did when they sought to publicize their 

initial filings. They might find it difficult to convince major newspapers or web-

sites to devote space to a story about inaction. In that case, they should find other 

means to notify others of the result, whether it be through law review articles, 

blogs, or self-publishing. 

CONCLUSION 

It is an operating assumption of federal law that legal ethics rules—even those 

at the state level—should serve as a check on the abundant powers of lawyers in 

influential public positions. My aim is to show that the growing number of ethics 

complaints filed against high-ranking lawyers in the Trump Administration not 

only form a novel and important movement, but are also a legitimate and sensible 

use of the toolset provided by the law to deter or punish lawyer misconduct. 

There can be little question that the conduct these complaints attempt to curb is, 

at best, undesirable and, at worst, dangerous. 

It is easy to criticize the Ethics Resistance by connecting it to the unprece-

dented zeal of the anti-Trump movement. It is possible that politics played a role 

in motivating complainants to seek ethical discipline. And if it did, that would 

make these complaints quite unusual; legal ethics enforcement is typically a non- 

disruptive, routine affair. Any focus on the personal motives of the complainants, 

however, would be a distraction. If desperation in the face of government policy 

leads to innovative use of existing legal tools, then so be it: the objectives of the 

complainants tell us little about whether the movement is unlawful, unethical, or 

imprudent. 

482. See discussion supra Part III.C.2. 

483. See supra note 469 (discussing THE BOSTON GLOBE’s disinterest in publishing decision not to further 

investigate). 
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The better position is to acknowledge that the domain of legal ethics is inextri-

cably linked to politics. Courts adopt legal ethics rules knowing that those rules 

can ease or restrict the pathway to justice, making it more or less feasible to bring 

a case. They further know that the interests of opposing political parties often 

map onto the interests of the opposing parties in a case. Even though legal ethics 

have seldom been under the spotlight of national politics, we should not harbor 

the illusion that they have no business there. 

In defending the Ethics Resistance, we cannot let the complainants entirely off 

the hook. As the movement develops, complainants should not look to score easy 

political points. They, too, have power, including the ability to garner media 

attention, and they should not abuse it. Consequently, they should put substantial 

effort into their complaints, endeavoring not to stretch catch-all provisions 

unnecessarily. Moreover, they should tread carefully when their complaints arise 

out of lawyer speech. 

Existing Ethics Resistance complaints might be imperfect and overly ambi-

tious, but they are not frivolous. And they should not be dismissed because they 

are unfamiliar or burdensome to ethical disciplinary agencies or because they 

might be disruptive to federal officials. Instead, they should be evaluated on their 

merits, just like other ethics complaints. The values of the legal profession should 

not be set aside to preserve business as usual.  
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